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through this free government which we have enjoyed, an open field and 
a fair chance that the struggle should be maintained that we may not 
lose our llirthright. 

As Presi<lent Lincoln was a living witness to the opportunities 
opene<l up to the children of the most humble householder, so 
was Congressman UTTER a living example of the possibilities 
that are open to the laborer, the artisan, and the tradesman of 
our great country, if they only have the determination, the 
.tamina, and ability to take adrnntage of the golden oppor
tunities ever opening at their feet. 

Congressman UTTER was a printer by trade, and a printer 
and publisher by occupation. He served his cotmty and State 
in many capacities, each time establishing his worth. He was 
successi"vely elevated in position and in opportunity to ser1e in 
greater things, and we can but mourn his sudden demise while 
yet in the perfection of his manhood and in the heyday of his 
success. 

I feel that his life and achievements should be an inspiration 
to the youth of his own State and of our common country. 

A kindly, courteous gentleman. Long shall we cherish his 
memory. 

Mr. Cil~.\.GO. Mr. Speaker, it was my privilege to ha1e been 
closely associated with GEORGE HERBERT UTTER, late a Repre
sentative from the State of Rhode Island, in much of his con
gressional labors. We were members of the same committee 
and at times were brought into close contact by reason of· work 
on subcommittees. His very unexpected death was to me a 
great personal loss, and to this service, in honor of his memory, 
I bring words of sorrow, feeble though they may be, yet too 
deep and real to measure by any standard other than of friend
ship for the man and a deep appreciation of the many virtues 
liis life exemplified. 

I shall leave to others the recital of the events of his life 
prior to the conyening of the special session of the Sixty-second 
Congress, as my personal acquaintance with him began at that 
time. 

A brief reading of his biography discloses the fact that his 
former work and training in public life bad well fitted him for 
his duties as a Member of this body, and we see the result of 
that training reflected in his work. 

In his committees and on the floor of this House be took an 
acUre part and interest. He thought for himself, and his judg
ment on public questions was formed only after mature de
liberation and was always founded on a knowledge of the facts 
and reasoned out by a mind trained to measure men and apply 
principles. 

As a Republican Gov. UTTER was loyal to his party and 
the theory of government for which it stands, yet higher than 
the good of party he eyer placed the common welfare of the 
Nation, and only those measures which appealed to him as right 
and just received his support. 

His services in this legislative body was brief, yet he im
pressed his individuality on all with whom he came in contact, 
and had it been gh"en him to serve even for a few years his 
ability, his loyalty to duty, his zeal for the public good would 
undoubtedly have commanded general recognition, and his real 
worth would have given him a prominent place in the councils 
of this body. 

Born in the year.1854, he was but a child when, in 1861, the 
War between the States began, and so he could not have a 
part in that great stmggle which called to the field the young 
manhood of this Nation. When in 1808 the call to arms was 
again sounded he had reached that age in life when, until the 
Goyernment was in greater need of men, he could not follow 
the flag to the front and participate in that brief but brilliant 
feat of arms. And so his fame is linked not to any martial 
epoch of our history, but is the product of an era of peace, yet 
his love and veneration for the men who bore arms in defense 
of our country was intense and sincere. 

His fame rests not on titles, but his titles came to him by 
reason of the true greatness of the man. 

In the closing days of a great political campaign, a campaign 
in which sane principles of self-government, by the people, were 
being assailed as never before, when all about him were the 
sounds of conflict, a conflict in which, from a sense of duty, 
he had enlisted with heart and soul on the side of law and 
order as he saw it, he must needs answer the higher call. His 
body, weakened by disease, refused longer to hold the life which 
stmggled so hard to gain the victory. 

This life is grand and good and noble, yet it is a battle, a 
struggle from the cradle to the grave. _ 

The physical man, in order that he m·ay feel and know the 
pleasurable sensations, must be subject to pain and decay; 
the soul of man, in or<ler that it may soar to heights divine, 

has within it the possibilities of sinking into depths of low 
desire. 

To war against pain and death, to struggle against that which 
would drag one to a lower level, physical, mental, and moral, 
is the challenge nature gi1es her children and impartially 
a waits our action. 

The life of the departed shows him victor in this conflict. 
He hacl his days of sorrow and disappointment, but there was 
always the bright to-morrow-to-morrow with all its joys, its 
possibilities, and its pleasures. May we enter our to-morrow 
with a new realization that we are all agents of a great power 
in a mighty purpose; the manner of accomplishing that pm
pose we may not know, but if our work is good, if our lives are 
filled with good deeds, we shall have fulfilled the highest pur
pose of the Creator. 

Gov. UTTER has reached the end of all human endeayor. 
and in that spirit land of life eternal has found what mortal 
man can never know-perfect happiness. 

Peace to his soul, reverence for his memory, love for a life 
filled with good deeds-a life once ours, for e\errnore a part 
of the Infinite. 

Mr. O'SHAUNESSY. Mr. Speaker, I ask that tmanimous 
consent be given to those who are unavoidably absent to extend 
their remarks and make them a part of the proceedings of this 
day. 

The SPEAKER pro tempore. Without objection, it is so 
ordered. 

There was no objection. 
ADJOURN~ENT. 

The SPEAKER pro tempore. In accordance with the resolu
tion heretofore adopted and as a further mark of respect to the 
deceased the House will now stand adjourned until 10 o'clock 
and 30 minutes a. m. to-morrow. 

Accordingly (at 2 o'clock and 52 minutes p. m.) t11e House 
adjourned to meet to-morrow, l\Ionuay, February 10, 1913, at 
10.30 a. m. 

SENATE. 
Mo:~mAY, Febnwry 10, 1913. 

Prayer by the Chaplain, Rev. Ulysses G. B. Pierce, D. D. 
l\Ir. BACON took the chair as President pro tempore under the 

pre-vious order of the Senate. 
The Journal of the proceedings of Saturday last was read aml 

approved. 
CON ~ECTICUT RIVER DAM (S. DOC. NO. 1007). 

The PRESIDENT pro ternpore laid before the Senate a com
munication from the Secretary of 'Var, transmitting, in response 
to a resolution of the 5th instant, certain information relative 
to the contracts or agreements to be entered into by and with 
the Connecticut River Co. with reference to a darn across the 
Connecticut River and the generation of power in connection 
therewith, which was ordered to lie on the table and to be 
printed. 

DISTRICT ELECTRIC RAILWAY COlIMISSION (S. DOC. NO. 1068). 

The PRESIDENT pro tempore laid before the Senate a com
munication from the Interstate Commerce Comrnissi.on, trans
mitting~ pursuant to law, the fifth annual report of tlle District 
Electric Railway Oommission respecting the enforcement of 
tile act of Congress governing street railways in tlle Dish·ict 
of Columbia, which, with the accompanying paper, "\!US referred 
to the Committee on the District of Co1urnbia and ordered t'> 
be printed. 
FIRST PRESBYTERIAN CHURCH OF NEWBERN, N. C. (S. DOC. NO. lOG!J). 

The PRESIDENT pro tempore laid before the Senate a com
munication from tile assistant clerk of the Court of Claims, 
transmitting a certified copy of the finclings of fact and con
clusion filed by the comt in the cause of the Deacons of the 
First Presbyterian Church of Newbern, N. C., v. United States, 
which, with the accompanying paper, was referred to the 
Committee on Claims and ordered to be printed. 

MESSAGE FROM THE HOUSE. 

A message from the House of Representatives, by J. C. South, 
its Chief Clerk, announced that the House had disagreed to the 
amendments of the Senate to the bill (H. R. 19115) making 
appropriation for payment of certain claims in accordance with 
findings of the Court of Claims, reported under the provisions 
of the acts approved March 3, 1883, and March 3, 1887, anu 
commonly h-nown as the Bowman and the Tucker Acts; agrees 
to the conference asked for by the Senate on the disagreein_g 
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yotcs of tlle two Houses thereon, and :;ia.s appointed Mr. £IMS, 
Mr. LEE of Georgia, and Mr. 1\loRSE of Wisconsin managers at 
the confereuce on the pa.rt of the House. 

The message al announced that the H~mse :hUd agreed to 
the amendments of the Senate to the follo:wmg bills: 

II. R. 1332. An act regulating Indian allotments disposed of 
by will ; ki of al 

H. R. 164GO. An net to puni h the unla.wfu~ brea.. ng se s 
of railroad cars containing interstate or ~ore1gn sh~pm~nts, the 
unlawful entering of such ca.rs, the stealing of fretght and ex
press packages or baggage or articles ·n PF?Cess of 'tran~po.rta
tion in interstate sWpment, and the felomous asp?rtahon of 
snch :freight or express packages or ·baggage or articles the.r: 
from into another district o.f rthe United States and the feloni-
ous possession or reception of the same; . 

II. R. 18425, An act to remove the charge of deser:t10n from 
the military record of Simon Tager; and 

n. R. 28186. An act making appropriations for for.tificatio.ns 
and other works of defense, :for the ar!llament tbe1:eot, for the 
procurement of hea YY ordnance :for trial and service, and for 
other purposes. 

The message further announced that the House h~d agr~d 
.to the report o.f the committee of conference on the disagreetng 
votes o.f the two Houses on the amendments of ·the House to 
tl1e b.ill ( S. 8035) granting pensions and increase of pen.sions 
to certain soldiers and sailors of the Regular Army and Navy 
and of wars other than the Civil War, and to certfl.in widows 
and dependent relati\es of such soldiers and sailors. 

The messacre also announced that the House insists upon its 
amendments 

0

to the bill (S. 267) providing for assisting irn~.i
gent persons, other than natives, in the District of Alaska, dis
agreed to by the Senate, agrees to the conference asked for by 
the Senate on the disagreeing T'otes of the two Houses th~reon, ' 
and had appointed Mr. IluMPIIREYS of Mississippi, l\fr. HARDY, 
and Mr. LANGHAM managers at the conference on the part of 
the Rouse. 

The message further announced that the House had passed 
a bill (H. R. 17593) to divest intoxicating liquors of their inter
state-commerce character in certain cases, in which it requested 
the concurrence of the Senate. 

.ENROLLED BILLS SIGJ\TED. 
The message also announced that the Speaker of the House 

had shmed the following enrolled bills, and they were there
upon signed by the President pro tempore: 

S.109. An act to authorize the sale and disposition of the 
surplus and unalloted lands in the Standing Rock Indian .Reser
n tion in the States of South Dakota and North Dakota, and 
making appropriation and provision to ca1~ry the same into 
effect; . 

S. 7160. An act granting pensions .and increase of pensrnns to 
certain soldiers and sailors of the Civil War and eertain widows 
a.nd dependent relatives of such soldiers and sailors; 

1 S. 8034. An act granting pensions and increase of pensions to 
certain soldiers and sailors of the Civil War and certain widows 
and dependent relatives of suc.h soldiers and sailors; 

H. R.1332. An act regulating Indian allotments disposed of 
by will; 

H. R. 8861. An act for the relief of the legal representati\es 
of Samuel Schiffer; 

H. R. 21524. An act for the relief of Frederick H. Ferris; 
H. R. 25002. An act to amend section '73 and section 76 of the 

act of August 27, 1804, entitled "An act to reduce taxation, to 
provide re\'enue for the Government_, and for other purposes" ; 

II. R. 27879. An act J>ronding authority for the Northern Pa
cific Railway Co. to construct a bridge across the Missouri 
River in section 3G, township 134 north, range 79 west, in the 
.State of North Dakota; 

H. R. 27944. An act to es.tend the time for constructing a 
brillge across the Missi sippi River at Minneapolis, Minn.; 

a. n. 27986 . .An act to extend the time for constructing a 
bridge across .the Mississippi River at Minneapolis, Minn.; 

II. R. 279 7. An act to extend the time for constructing ,a 
J>ridge across the Mississippi River at Uinneapolis, Minn.; and 

n. R. 27988. An act to ertend the time for coostructing a 
bridge across the 1\lississippi River at Minneapolis, · 1\Iinn. 

CREDENTIALS. I 
Mr. CL.ARK of Wyoming presented the credenti!lls of F.RANQIS 

E. w A.RHEN, chos~ b.y the Legislature of .the .State of Wyoming 
11 Benato1· from that State for the term begiJ,J.ning March 4_, 1913, 
which were 1·ead and ordered to be filed. 

Mr. KA V Al'{AUGH presented the credentials of .JOSEPH T .. ' 
IloBINSON, chosen by the Legislature of the State of Ark._~sas a 
Senator from that State for the term beginning March 4, 1913, 
which were read and ordered to be filed . 

Pl:."'IITIONS AND ME4101UALS, 

· 'l'he PRE IDE.r ~T pro tempore presented resolutions adopted 
by the igar Makers' International Union, fa\oring the enact
ment of legisla.tion granting the right of citizenship to the people 
of Porto Rico, which were referred to the Committee on Pacific 
Islands and Porto Rico. 

He also presented a petition of members of the State Com
mandery, . Military Order of the Loyal Legion of the United 
States, of l\!ilwaukee, Wis., praying that a pension be granted 
to the widow of the late Lieut. Gen. Arthur MacArthur, United 
States Arm~, which was refe1Ted to the Committee on Pensions. 

Mr. GALLINGER presented a petition of the ~:linisters' Con
ference in Roarn>ke, Va., praying for the passage of the so-called 
Kenyon.-Sheppard interstate liquor bill, which was ordered to lie 
on the table. 

He also presented the petition of John D. Sullivan, of Wash
ington, D. C., praying that an appropriation be made for the 
purchase of ground at College Park, l\Id., to be used by the 
Government as an aviation field, whieh was referred to the 
Committee on Military Affairs. 

l\Ir. CULLOM presented petitions of sundry citizens of Deer 
Grove, Homer, Hillsboro, l\1annlle, Peoria, Rockford, Enfield, 
Wheaton, Evanston, Watseka, Chicago, Galesburg, Qrayville, 
Sparta, Marshall, Jacksonville, Rock Island, Steward, Biggs
ville, Sterling, Reno, Charleston, Onarga, Rantoul, Prophets
town, Olney, Joliet, Apple Ri\er, Urbana, Paris, Towanda, 
Farmington, Harvard, Danville, Macomb, Kamp"ville, Gilman, 
Detroit, Edgewater, Pearl City, G<>od Hope, Mattoon, Quincy, 
Champaign, Tolono, Thompsonville, Aurora, Moweaqua, Cerro 
Gordo, Eldorado, Paxton, Peldn, Downers Grove, l\!akan(la, De
catur, Bloomington, Kewanee, Harrisburg, Normal, Pontiac, 
Brimfield, Centralia, Peoria, Carbondale, Pana, Alton, Wauke
gan, Freeport, Morgan Park, Anna wan, Concord, Shelbyville, 
Ridge Farm, Farina, Ooultersyille, Elgin, and Dwight, all in the 
State of Illinois, praying for the passage of the so-called Kenyon
Sheppard interstate liquor bill, which were ordered to lie on the 
table. 

He also presented petitiens of sundry citizens of Chicago, Ot
tawa, and Alton, all 1n the State of Illinois, remonstrating 
against the passage of the so-called Kenyon-Sheppurd interstate 
liquor bill, which were ordered to lie on the table . 

He also presented petitions of Moline ·Chapter, General John 
Stark Chapter, and George Rogers Clark Chapter, Daughters of 
the American Revolution, all in the State of Illinois, pra·ying 
for the enactment of leglslation to prohibit the desecration ot 
the American flag, which were referred to the Committee on the 
Judic)..nry. 

He al o presented a petition of Waldron-Mmphy Camp, No. 
29, United Spanish War Veterans, of Chlcngo, Ill., and a peti
tion of the J. M. Joplin Oamp, No. G6, United Spanish War Vet
erans, of Benton, Ill., praying for the enactment of legislation 
providing for the pensioning of the widows and orphans of the 
soldiers ·of the Spanish-American War, which were referred to 
th.e Committee on Pensions. · 

He also presented a memorial of Moline Chapter, Daughters 
of the American ReTolution, of Moline, Ill., and a memorial of 
Fort Armstrong Chapter, Daughters of the American Rernlu
tion, of Rock Island, Ill., remonstrating against the enactment 
of legislation transferring the control of the national forests 
to the several States, which were referred to the Gommittee 
on :Forest Reserrations and the Protection of Grune. 

Mr. ORA WFORD presented petitions of sundry citizens of 
Wessington Springs, Ashton, Redfield, Waubay, Corona, White 
Rock Andover, Hecla, Bath, Mellette, West Port, Sisseton, 
Fred~rick, Langford, Brookings, White, Pierre, Conde, Selby, 
Cresbard, Claremont, Groton, Watertown, Clark, Aberdeen, 
Yankton, and Volin, all in the State of South Dakota, _praying 
for the passage of the so-called Kenyon-Sheppard interstate 
liquor bill, which were ordered to lie on the table. 

He also presented a memorial of the congregation of the 
Seventh-day Ad venti t Church of Leola, S. Dak., remonstrating 
a<rainst the enactment of legislation compeUing the obserYance 
JI. Sunday as a day of rest in the District of Columbia, which 
was ordered to lie on the table. 

.l\fr. BRISTOW presented petitions of stmdry citizens of 
l,'opeka of members of the Adult Bible Class Federation of 
Garden' City, of sundry students of the Agricultural College 
of Manhattan, of members of the 'Voman's Christian Temper
ance Unio.n of Bunker Hill, o.f members of the Young Men's 
Christian Association of the Kansas State Agricultural College 
of Manhattan alUn the State of Kansas, and o.f members of the 
.Anti-Saloon League of Washington, D. C., praying for the 
passage of the so-called .Kenyon-Sheppard inter tate liquor bill, 
which were ordered to lie on the table. 
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He also p.Fesentell petitions o:f unc1ry itizens o.f Toledo. Resolved by flie Hause of Re1weselitati1:es of the State of Nortli 

Kan"'• prayi'ng fo:r· t""'·e Pf'"'"'"2'."' ~.P th"'· 80.n.au~.1 KeIJ:yon "red Dal•ota (the Senate concurring), That the Con~ress. of tbe United 
""' w ~·~·~"' ui. "" '-" l;;U States be, and the same is hereby, earnestly memor"1alized and i·equested 

Hgbt" injunction Wll, which was ordered t() lie on the tafrle. to pass the Renron.Sheppa1·d bill at the earliest date posslhle and 
1\1.r. CURTIS presented petitions of the congregations o..f the without amendment; be tt further 

Fl·rs• Presb't:"ten'an Chm·ch of Hi~land ,· ot tlle Fifst Methodist .Res.oh:ed, That a copy of these resolutions, properly certified. be for· 
~ " ~ warded at once to our Senators and Representatives in Congress and ta 

Church of Rosedale; of the Adult Bible Cla s Federation o! the peaker o:t the House o.f Representatives and to the President o! 
Garden City; of the students of the Kansas Agricultural Col- the Senate. 
lege of .Manhattan; and of sundry citizens of Moran,. Topeka, Mr. GRO:NNA presented telegrams in the nature of petitions:
andi Meade, all in the State of Kansas, praying for the: :passage from the Woman's Christian Temperance Unions of Cass, Traill, 
of the so-called Kenyon-Sheppard interstate liquor bill~ whieh and Steele Counties, of the State Woman's Christian Temper
-were ordered to lie on the table. anc.e Union of North Dakota, and of sundry citizens of Devils 

l\lr. STONE presented a petition of sunclry citizens. of RQscoe, Lake, Fargo, and Park River, all in the State of North Dakota, 
~Io., praying for the passage of the so-called Kenyon-Sheppard and o:t the 1.Uinisters' Conference in Roanoke, Va., praying for 
interstate liquor bill, whlch was ordered to lie on the table. the passage of the so-called Kenyon-Sheppard interstate liquor 

Ar. WORKS presented a petition of' the California. State bill, which were ordered to lie on the table. 
Board of Forestry, praying that an additional app.ropriatio.n l\lr. BURTON presented petitions of sundry citizens of Beech 
be made for the protection of forested watersheds ot navigable GroYe, Newark, Rawson. Wilm.ington, Poplar Grove, Gratis,, 
streams, which was referred to the Crunmittee- on Agriculture Napoleon, Union, Fort l\lcKinley. Troy, Dayton, Wakeman, Lees-
and Forestry. burg, Sidney, Ashland, Graham County, Venedocia, Toledo, ' 

He also presented a petition o.f the Woman's Christian Tem- Columbus, Blanchester, Oakland, l\lark Center, Deenville, Ken
pe.rance Union and of sundry citizens of Visalia, Cal, praying ton, Mingo Junction, Athens County, Steubenville, Painter
for the passage of the so-called. Kenyon-Sheppard interstate Creek, Oxfo.rd, Springfield, Manchester, New Waterford, Miami 
liquor bill, whieh was 01·dered to lie 0n the table. County, Marion County, Tiffin, Dayton, and Marietta, all in the 

Mr. BURNHAM p.resented petitions of sundry citizens; of State of Ohio, praying for the passage of the so-called Kenyon
White:field, Nashua, Lakeport, Concord, Manchester, Bristol, Sheppard interstate liquor bill, whlch were ordered to lie on 
Franklin, and Rochester, all in the State of New Ramp hire, the table. 
p.rayin? for ~e pa.~ge of the. scrcalled ~enyon-Sheppai:d inter- 1\Ir. CUMMINS. I present a c0ncurr~nt resolution adopted 
state hquor bill, which were 01:d~red to he on the ta~le~ by the Legislature of Iowa, which I ask may lie on the table 

Mr. WARREN presented petitions of the e<>ngregatio~ of the anil be printed in the RECORD. 
Congregational Church o~ Douglas and of su~dry cit~ens of · There being no objection, the concurrent resolution was or~ 
Douglas a;id Jackson, all m the S:tate of Wyom;ng, praym~ fo1: dered to He on the table anp. be :printed in theREcoRD, as' follows: 
tJ;ie pas~"'e of the so--called _Kenyon-Sheppard mterstate liquoi; Concurreot resolution memora.lizing Congress to pass the Kenyon· 
bill, wh1cb were ordered to. lie on the table. . Sheppard biU relating to the interstate transportation of intoxicating 

Mr. SMITH of South C'arolina. I p.resent a concurrent reso· liquors. 
lotion adopted by tbe General Assembly of the State ot South , Whereas f.o.t a number of yea.rs ,I11;st past the S!lle of into.xieatin~ liquors 
Carolina which I ask may be Pl"inted in the RECORD and :re- a~ .a ooverage h:is been prctlub1ted by law m a. large. number of the 

' . · cities and counties of the State of Iowa; and 
ferred to the Comnnttee on Post Offices and Post Ro.ads. Whereas under the protection of the commerce clause of the Federal 

There. being n<> objection, the concurrent resolution was re- ConstitutiQ.n a large quantity of liquor is shipped from without the 
.fe.rrec1 to the C~mmit.tee on Post Offices and Post Roads ancl ~~dte to points within too State :md disposed Q:ll in violation Qf law ; 

ordered to be prIDted m the REco.IID, as follows: Whereas these interstate shipments of UquoF and the. illegal disposition 
of the same result in drunkenness, prosecutions, expensive litigation, 
the C()mroission of c.rime, and the. pauperizing of individuals and fa.mi· 
lies: Now therefore 

Concllr'rent resolution memorializing Congress. to. appropriate 100,000 
for use in repair of public roads on which Rural Free Delivery mail 
routes are established. 
Be it resolved l>y ~li;e house of rnpresentat£'Ve8 (the senate eom:ur· 

ring): 
SECTION 1. That our Senators and Representatives in Congress be, 

and they are hereby, requested to endeavor to secure an appro.prfatlon 
by Congress of $10t>,OOO to be used in the State of Sou.th Carolin~ for 
repairing pub.lie roads over which Rural Free- Deliv~ry mail routes are 
established. 

SEe. 2. That a c-0py of this resolution be> sent to our Senators and 
Representatives in Congress. 

Be it resokcd by the Hous~ ofL:epresentatives of the State of Iou;a 
(the Senate concurring), Tbat the Congress oJ the United States be, 
and it is hereby. memorialized to pass. the Kenyon-Sheppard bill, now 
pending befo.re Congress, looking to the cor:rechon of the:>e. evils, and 
tl\at the Repres.entatives in Congress and the United States Senators 
from Iowa be, and they are hereby, requested to use all honorable- means, 
to secure the passage of said act ;. and 

.Resolved f'urthlJr, · 'rbat a copy of this resolution be forwarded by 
the secretary of the s.enate and the clerk of the house to the Sp~ker· of 
the House and the President ot the Senate of' tbe United States. and to 
tho Representatives in. Congr~s from Iowa, and to the President of the 

IN THE HousR, United States. . . 
Columbia, S. O., January S1, 19~. January 25, 191?, introduced in the house by Bliss of Rmggold. 

The house agrees to. the rerolutfon and. orders. that it be sent t the ~ January 27, 19ld, adopted by the house. 
senate for concurrence. Janua.l'y 28~ 1913, received by the senate. 

By order of the house~ January 3.0, 1913, adopted hy the senate. 
JAS. A. HOTT, A. C. GUSTAFSO~, 

Clerk et the. Ho.use_ Ohief Olerl;; of the H().Use. 
Jos. E. MEXER, 

IR THE SE...-....A.TEt• 
€Joiumbfa, S. 0., Ju;nruuy· 81,, 19111. 

The senate agrees t& the resolut.iolll a:nd ord·ers that it be- returned to 
the house with conc1D'11enee. 

Secretary of tho. Sen.ate. 
EDWARD H. CUNNIXGRAlI, 

Sp.ea'Jter of the. House. 
W. T. HARDING,, 

President of the Seri.ate. 
M. M. M~N, I hereby certify that this concurrent resolution originated in tile 

Olcrk of the Senate. ' House of Representati'res of tbe Thirty-fifth General Assembly o! the 

By order of the senate. 

State of Iowa. 
:\Jr. ~IlTH of South Carolina. presented a petition of sundry v A. C. GusuFso:-1, 

citizens of Marion County, S. C., praying fo1· the ena.etment of OhieJ Olerk of the House. 
an interstate liquor law to prevent the nullification of State Mr. MYERS presented petitions of suudry citizens of Eureka, 
liquor laws by outside dealers, which was. ordeTed to lie on the Cut Bank, Mofil'e, Inverness. and Glendive. and of the con
table. greooatfon o.f the First Presbyterian Church of Philipsbnrg, all in 

Mr. GRONNA~ I present. a concurrent resolution passed by thebState o:t Montana, praying for the passage of the so-.called 
the LegislatUl'e of North Dakota, which I ask may lie on the: Kenyon-Sheppard interstate liquor bill, which were ordered to 
table and be printed in the REcOBD. lie on the table. 

There being no objection, the concurrent resolution was. or- ~ l\fr. MARTINE of New Jerse:y presented petitions of Local 
dered to lie on the table and be printed in the RE.CORD, as Grange Na. 190., Patrons oi Husbandry,. of Engli:'11town,. and 
follows: of sundry citizens. of Newark,. Jersey City, Flernmgton, Gar-' 
House concurrent resolution memorializing the Congress of the United field<, Eliz.abet~ New Monmouth, Mountain View,. Union Hill, 

States to pass the measure now pending in the Senate known as the Cranbury, Morristown, Blidgeton,. R~selle, K_eypo:rt, La.kew?OO, 
Kenyon-Sheppard bill. Ma.rlton, Shiloh, Montclair, Pleasantville,, Blairstown, Bellenlle-,, 

Whereas the.re is now on the statutes of the State a law forbidding the M h tvill T R" N ton Frrehold 
sale or transportation of intoxicating liquors in the State of North Whlte H<imse;. ere an e, oms iver, ew • ,. 
Dakota : and Hightstown, Highlands, Trenton,. Atluntk Highlands Mendham,. 

Whererui the intel'state- CQll'.lmon carriers are bringin9 into our State Hamburg; Preakness, Palmyra, Irvington, Fre-n.~town Plain~ 
la1-ge quantities of iuto.xicating liq:crors to- be sold! m open violation a Id n·d 00 M t Holl 1\fillville Red Bank Peapack, 
of oUI' State laws and to the great injury of the people of the. S:tata; .ue , 1 gewc • oun y, .., ,. " c · 
and Gladstone, East Orange, l\fonmoutb County, Boonton, Metuchen~ 

Wh~re tbere· ts. llOW pendi.ng in tbe Congress of the. United Sta.tes a Lo»g Branch, Lambertville, Pointville, Wrightstown,. Reading
measure ktt0\TI1 a the Kenyon-Sheppa.rd bill. which has fm· its I>Ul'· ton, Round Brook, Pennington, Bloomfield, Summit, Caldwell,, 
pose he- pre ·eo.tion of interstate shipments of liquOJ.'S. into States St t f N J 
where tbe la\TS of the State forbid the sale: of same: Therdo.re be it Englishtown, and Burlington, all in the a e o ew ersey,. 
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praying for the passage of the so-called Kenyon-Sheppard inte~
state liquor bill, which were ordered to lie on the table. 

l\Ir. MARTINE of New Jersey (for l\Ir. BRrcos) presented pe
titions of sundry citizens of Moorestown, East Orange, Boonton, 
Bloomfield, Oceanport, Hampton, Caldwell, Montclair, Newark, 
Highlands, Keyport, Metuchen, Palmyra, Pleasantville, Reading
ton, Plainfield, Ocean Grove, Hillsdale, Princeton, Hamburg, Bur
lington, Pennington, l\fount Holly, Blairstown, Trenton, West 
Long Branch, Eatontown, l\Iarlton, Bound Brook, Lambertville, 
Asbury Park, Englishto,...-n, Atco, Elizabeth, 1\forristown, Orange, 
Freehold, Upper l\Iontclair, Woodstown, and Basking Ridge, all in 
the State of New Jersey, praying for the passage of the so-called 
Kenyon-Sheppard interstate liquor bill, which were ordered to 
lie on the table. 

l\Ir. PERKINS presented a memorial of the congregation of 
the Sel'enth-day Adventist Church of Arroyo Grande, Cal., 
and a memorial of the congregations of the Seventh-day Ad
ventist Church'es of the State of California, remonstrating 
against the enactment of legislation compelling the observance 
of Sunday as a day of rest in the District of Columbia, which 
were ordered to lie on the table. 

l\fr. SMITH of Maryland presented a petition of the Park 
View Citizens' .Association of the District of Columbia, praying 
that an appropriation of $128,000 be made for the construction 
of a school building west of Soldiers' Home and south of 
Rock Creek Road in the Distlict, which was referred to the 
Committee on Appropriations. 

.Mr. ROOT presented memorials of sundry citizens of Water
town, N. Y., remonstrating against the passage of the so-called 
Owen health bill, which were ordered to lie on the table. 

He also presented petitions of the l\:fen's .Association of the 
First Baptist Church of Hoosick Falls ; of the l\Ien's Bible 
Clas of Herkimer; of the congregation of the Methodist Epii5·· 
copal Church of Waterloo, and of sundry citizens of Waterloo, 
Auburn, HornelJ, Poughkeepsie, Seneca Falls, North Tona
wanda, Freeport, Syracuse, Pernville, Long Lake, Cornwall, 
and Orrs Mills, all in the State of New York, praying for the 
pas age of the so-called Kenyon-Sheppard interstate liquor 
bill , which were ordered to lie on the table. 

He also presented a petition of sundry citizens of New York, 
N. Y., praying for the passage of the so-called Nelson bill, 
amending the Harter .Act relating to the liability of shipowners, 
which was referred to the Committee on Commerce. 

l\f r. BROWN presented petitions of members of the Commer
cial Club of Grand Island, the State Medical Society, and of the 
medical societies of Cedar, Dixon, Thurston, and Wayne Coun
ties, all in the State of Nebraska, praying for the passage of 
the so-called Owen health bill, which were ordered to lie on 
the table. 

He also presented ·memorials of sundry citizens of McCook, 
Beatrice, and Gothenburg, all in the State of Nebraska, remon
strating against the passage of the so-called Owen health bill, 
which were ordered to lie on the table. 

He also presented a. memorial of the Wholesale Liquor Deal
erEI' A sociation of Nebraska and a memorial of the Willow 
Spring Distillery Co., of Omaha, Nebr., remonstrating against 
the passage of the so-called Kenyon-Sheppard interstate liquor 
bill, which were ordered to lie on the table. 

He also presented a memorial of the Farmers' Education and 
Cooperative Union, of Dodge County, Nebr., remonstrating 
against the passage of the so-called agricultural extension bill, 
which was ordered to lie on the table. 

Ile also presented petitions of sundry citizens of Gordon, 
Laurel, Lincoln, Cherry County, Seward County, Collegeview, 
Table Rock, and Omaha, all in the State of Nebraska, praying 
for the passage of the so-called Kenyon-Sheppard interstate 
liquor bilJ, which were ordered to lie on the table. 

l\Ir. DU PONT presented petitions of sundry citizens of Wil
mington, Del., praying for the passage of the so-called Kenyon
Sheppard interstate liquor bill, which were ordered to lie on 
the table. 

Mr. SIDVELY presented petitions of the Woman's Christian 
Temperance Union of Greencastle, of members of the Woman's 
Home Missionary Society of South Bend, of members of the 
German-American Christian CiT"ic League of Indiai:apolis, of 
members of the Young Men's Christian Band of Manchester 
College of North l\fanchester, of members of the Brotherhood 
of the First Baptist Church of Goshen, of members of the 
Bourbon Township Sunday School .Association, of members of 
the l!'"'il'st Baptist Church of Fort Wayne, of. members of the 
West Richmond Friends Church and Sunday School of Rich
mond, of the temperance committee of West Richmond Friends 
of Ilicbmond, of members of the Friends Church of Char
lottesville, of John Wilkinson and 3.7 other citizens of Carroll 
County, of William S. Coffey and 12 other citizens of Brown 
County, of Edmon G. Hall and 8 other citizens of Fowler, 

of J. Tarner Johnson and 39 other citizens of Te-wburg, of O. N. 
Huff and 14 other citizens of Wayne County, of 1\lrs. n. w. 
Simmons and 7 other citizens of Jefferson-rHle, and of Ward 
Marshall and 21 other citizens of Muncie, all in the State of 
Indiana, praying for the passage of the so-called Kenyon
Sheppard interstate liquor bill, which were orderecl to lie on 
the table. 

Mr. TOWNSE~-n presented a memorial of the congregation 
of the Seventh-day .Adventist Church of Adrian, Mich., and a 
memorial of the congregation of the Seventh-day Adventist 
Church of Bloomingdale, -Mich., remonstrating against the 
enactment of legislation compelling the observance of Sunday 
as a day of rest in the District of Columbia, which were ordered 
to lie on the table. 

He al o presented a petition of the congregation of the First 
United Brethren Church of Grand Rapids, l\fich., praying for 
the passage of the so-called Kenyon-Sheppard interstate liquor 
bill, which was ordered to lie on the table. 

Mr. SMITH of Michigan. I send to the clerk's desk a con
current resolution of the Legislature of Michigan ratifying the 
constitutional amendment providing for the direct election of 
Senators by the people, together with the certificate of the 
governor of .Michigan to the effect that this has been done. I 
ask that the concurrent resolution lie on the table and be printed 
in the RECORD. 

There being no objection, the concurrent resolution was 
ordered to lie on the table and to be printed in the RECORD, 
as follows: 

Senate concurrent resolution 2. 
A concurrent resolution ratifying the proposed amendment to the Con

stitution of the United States providing that Senators shall be 
Nected by the people of 1.he several States. 

Whereas the Congress of the . nited States, after solemn and mature 
deliberation therein, has, by a vote of two-thirds of both Houses, 
passed a concurrent resolution submitting to the legislatures of the 
several States a proposition to amend the Constitution of the United 
States, which resolution is in the following words: 
"Resolved by the Senate and Hottse of RepresenPatives of the United 

States_ of Amet·ica in Congress assembled (two-thirds of each House con
cu1Ting therein), That in lieu of the first paragraph of section 3 of 
Article I of the Constitution of the United States, and in lieu of so 
much of paragraph 2 of the same section as relates to the filling of 
vacancies, the following be proposed as an amendment to the Constitu
tion, which shall be valid to all intents and purposes as part of the 
Constitution when ratified by the legislatures of three-fourths of the 
States: 

"The Senate of the Un ited States shall be composed of two Senators 
from each State, elected by the people thereof, for six years; and each 
Senator shall have one vote. The electors in each State shall have the 
qualifications requisite for electors of the most numerous branch of the 
State legislatures. 

" When vacancies happen in the representation of any State in the 
Senate, the executive authority of such State shall issue writs of elec
tion to fill such vacancies : Pt·ovided, That the legislature of any State 
may empower the executive thereof to make temporary appointments 
until the people fill the vacancies by election as the legislature may 
direct. 

"This amendment shall not be so construed as to affect the election 
or term o.f any Senator chosen before it becomes valid as part of the 
Constitution." 

Resolved by the Senate of the State of Michigan, (tlle House of Repre
sentatives co1wurring), That in the name and behalf of the people of 
this State, we do hereby ratify, approve, and assent to the said 
amendment. 

Resoived ft1rther, That a copy of this assent and ratification, en
grossed on parchment, be transmitted by his excellency the governor to 
the Senate and House of Representatives of the United States in Con
gress assembled and to the Secretary of State of the United States. 

I do he1·eby certUy that the foregoing resolution was adopted by the 
senate, by a two-thirds vote of all the senators elect, on the 22d day of 
January, 1913. 

DEXNIS E. ALWARD, 
Secretary of the Senate. 

I do hereby certify that the foregoing resolution was adopted by the 
house of representatives, by a two-thrids vote of all the members-elect, 
on the 28th day of January, 1913. 

CHARLES S. PIERCE, 
Olei·k of the House of Rep1·esentatit:es. ' 

To the President of tlle Senate of the United States: 
This is to certify that the fore~oing is a true and compared copy of 

senate concurrent resolution No. - of the State of Michigan, ratifying, 
approving, and assenting to the concurrent resolution of the Congress 
of the United States relative to an amendment to the Constitution of 
the United States providing for the direct election by the people of 
United States Senators. 

In witness whereof I have caused the great seal of the State to be 
affixed hereto. 

Given under my hand, at Lansing, this 3d day of February, 1913. 
(SEA.L.] 'WOODBRIDGE N. FERRIS, 

By the governor : 
Gove1·nor. 

FREDEilICK C. llABTIND.ALE, 
Secretary of State. 

By D. H. NrnLs, 
Deputy Secretary of State. 

Mr. LA FOLLETTE presented petitions of sundry citizens of 
Fond du Lac and Grand Rapids; of the Woman's Christian 
Temperance Union of Mineral Point; and of the congregations 
of the Wel h Presbyterian Churches of Jerusalem and Bethesda; 
and the Methodist and Congregational Churches of Hartford, 
all in the State of Wisconsin, praying for the passage of the 
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so-called Kenyon-Sheppard interstate liquor bill, which were 
ordered to lie on the table. 

He also presented petitions of members of the Washingt<>n 
Secular League, of Washington, D. C., and of sundry citizens of 
tlle District of Columbia, praying for the. enactment of legisla
tion to regulate the hours of employment of women in the Dis
trict of Columbia, which were referred to the Committee on 
the District of Columbia. 

l\f r. TILLl\IAN. I present a petition signed by a large num
ber of citizens of Marion County, S. C., praying for the enact
ment of the Kenyon-Sanders bill relative to the interstate ship
ment of alcoholic liquors in prohibition districts. I ask that 
the body of the petition be printed in the RECORD, -0mitting the 
signatures, and that it lie on the table. 

There being no objection, the petition was ordered to lie on 
the table and the body of the petition was ordered to be printed 
in the RECORD, omitting the signatures, as follows: 
Hon. B. R. TILUIA~, 

United States Se;nate, Washington, D. 0. 
We, the undersigned citizens of Marion County, State of South Caro

lina, do hereby respectfully petition youkas our Representative, to use 
1our influence to the enactment of the enyon-Sanders bill, now pend
mg, relattvc to the shipment of alcoholic liquors in prohibition districts. 
We feel that this bill, if passed, will be oi untold benefit to those com
munities that have already voted prohibition tor themselves. 

We pray your earnest attention to this matter at once. 
Signed by 84 citizens of Marion County, S. 0. 
l\fr. TILLMAN presented a concurrent resolution passed by 

the General Assembly of the State of South Carolina, praying 
that an appropriation of $100,000 be made for use in repairing 
the public roads on which rural free-delivery mail routes are 
established, which was referred to the Committee on Post 
Offices ancl Post Roads. 

INTERSTATE SHIPMENT OF LIQUORS. 

~fr. ASHURST. Mr. President, I present two petitions sign~d 
by citizens of Graham County, Ariz.1 earnestly petitioning in 
lJehalf of the early passage of the Kenyon-Sheppard bill. I ask 
that the petitions, including the names thereon, be printed in 
full in the RECORD. 

The PRESIDENT pro tempore. The Senator from Arizona 
asks that the petitions, the nature of which he has stated, be 
printed in full in the RECORD. Is there objection? 

Mr. GALLINGER. I will ask the Senator if the list of names 
is a very long list? We have heretofore, as a rule, not J)rinted 
the names of petitioners, but the body of the petition itself. 

Mr. ASHURST. There are about 45 or 50 names on each 
petition, and there are two petitions. 

Mr. GALLINGER. As no one here would know those parties 
simply because their names are printed, would not thEl Senator 
be willing to have the petitions printed without the names? 

l\Ir. ASHURST. No, sir; I r~<>Tet that I would not be willing. 
I request that the names be printed, because they comprise 
some of the most honorable, the most respectable, and the most 
virtuous citizens of Arizona. 

l\Ir. GALLINGER. .Mr. President, I feel constrained to object 
to the printing of the names. 

The PRESIDENT pro tempore. The Senator from New 
Hampshire objects. 

Mr. ASHURST. I move that the names as well as the peti
tions be printed 1n the RECOBD. 

The PRESIDENT pro tempore. The Senator from Arizona 
moves that the body of the petitions and the names attached 
thereto be printed in the REOOBD. 

Mr. ASHURST. Mr. President, I make this motion in order 
to nccentuate that there are two rUles in this body, one rule 
for one Senator and another rule for another Senator. Last 
week several petitions were presented and the names of the peti
tioners appeared in the RECORD. Surely if that was an improper 
proceeding the objection should have been made at that time 
as well as against the petitions which I now have the honor 
to present. 

The PRESIDENT pro tempore. The Senator from Arizona 
moves that the body of the two petitions, with the names 
attached thereto, be . printed 1n the RECORD. 

Mr. ASHURST. On that motion I call for the yeas and nays. 
The yeas and nays were ordered. 
Mr. BRISTOW. I should like to in<IUire what has been 

the custom in regard to these private petitions. I have re
ceived hundreds o.f them from the people of my State. I have 
filed them and I have never asked that the names be printed 
or the petitions except it was a memorial from the legislature. 

Mr. GALLINGER. That is right. 
Mr. BRISTOW. If it is customary for such petitions to be 

printed in Ute REC-ORD, of course every Sen.at-0r ought to. have 
that privilege when the request is made. But if it is not cus
tomary then no one ought to ba\"e the priYilege. The same rule 

ought to apply to all. I am anxious to know what the practice 
has been before I "Vote upon this question. 

Mr. ASHURST. l\fr. President, I would request Senators to 
turn to page 2768 of the CoNGBESSIONAL RECORD for Saturday, 
February 8, 1913, and in the lower left-hand column they will 
observe that a petition was presented by the distinguished 
junior Senator from GeO'rgia [l\Ir. SMITH] upon identically the 
same subject and practically in the same wording as the peti
tions which I now present, and the names appended to that 
petition are printed in the REOOBD. 

So, I say, if in good faith Senators desire to see that rule 
enforced, why do -they not dbject to ~mother Senator presenting 
petitions of an exu.ctly similar character and having them 
printed in the R.EcolID with the names attached? 

I shall always proceed upon the idea that every Senator here 
is the equal of every other Senator, and so long as I have the 
honor to represent in part the State <Jf Arizona here I shall 
never consent that a rule shall oe relaxed in favor of one Sena
tor and then restricted as against another Senator. 

I again ask Senators to look at the lower left-hand column of 
the CONGRESSIONAL RECORD, page 2768, Saturday, February 8. 

Mr. LODGEl. Mr. President, as is well known to the Senate, 
under an order adopted by the Senate as far back as the Forty
nin~ Congress it was provided.-

That when petitions and memorials are ordered printed in the 
CONOll.ESSIONAL RECOBD the order shall be deemed to apply to the body 
of the petition only, and the names attached to said petition or memo
r~al shall not be prmted unless specially o:rdered by the Senate. 

I think the names are very rarely printed. In my experience 
I have very seldom known it to be done. It certainly can not 
be done except by' unanimous consent. I doubt very much 
whether we can change a rule on motion. This is a rule, 
because it has been adopted by a majority of the Senate. 

Mr. CULBERSON. Mr. President, I call the attention of the 
Senator from Massachusetts to the order which he read. It 
says that the names shall not be printed 0 unless specially 
ordered by the Senate," which would be by motion.. 

Mr. LODGEl. Certainly; but no order of the Senate can be 
passed on the day on which it is offered. 

Mr. CULBERSON. I am not so sure about that. 
Mr. LODGE. If an objection is made, it goes over under the 

rule. 
M:r. CULBERSON. No objection has been made, 
Mr. LODGE. I am making no objection; I am only calling 

attention to it. I say I am very sure all Senators here are aware 
that the practice in that respect has been very uniform and that 
names are very rarely printed, because if we opened the 
RECORD to the printing of names we should have columns and 
columns filled with nothing but names of petitioners. Afy own 
experience is thnt that rule has been very strictly enforced. 
When there a.re only a few names on a petition permission has 
been given to print them, but I think it is extremely exceptional. 

Mr. ROOT. Mr. President, I wish to say" that I should be 
-very sorry that the Sena.t-0r from .A.ri.7.,ona should rest under an 
impression that there is any discrimination. I want to say to 
him that I have received, I think it is no exaggeration to say, 
10,000 names a1fixed to petitions and memorials from my con
stituency, which I have never considered that I was at liberty 
to have printed in the RECORD. I would hav~ loaded the REooBD 
so that it would be difficult to find anything in it excep-t names. 
My understanding was that I was not at liberty to ask to have 
them printed. 

I am quite sure th-at if it appears a petition was printed with 
the names it was rather through inadvertence or been.use the 
bulk of it was not sufficient to make it a matter of any particu
la~ consequence. 

Mr. SMITH of Georgia. Mr. President, the pe.tition which 
was printed last Saturday was printed at my requ~st. I had 
received many thousand names (}fa similar character, and many, 
many petitions of the same character. It was not my purpose 
to take part in the debate upon the subject, and I asked the 
consent of the Senate to print the petition, which was very short, 
and the short list of names attached to it, simply to occupy 
spa~e enough in the RECORD to emphasize my interest in the 
:subject I suppose I have in my office a large drawer filll of 
similar petitions, with the signatures attached, and I tllought 
that that short list of names was not improper to go with the 
petition just as a .sample of what I had received. 

I certa,inly hope that the Senator from Arizmm sh.all receive 
every privilege that I h.aye received. · I will gladly Tote for his 
motion~ 

Mr. .SMOOT. I notice that in the request made by the 
Senator from Georgia. [Mr. SMITH], in presenting the petition 
to which he referred, ~ did not ask that the names of the 
petitioners be p1•inted. in the RECORD, but simply requested thnt 
the petition lie on the table and be printed in thC' UEoor:n. 
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Such requests are made every day when the Senate is in ses
sion. If the Senator from Georgia had asked that the petition 
be printed, and also that the names of the petitioners be in
serted in the RECORD, there is no question but that there would 
ha\e been objection, because we have petitions here, as has been 
stated, with tens of thousands of names, and it has been the 
uni\ersal rule in the Senate that the names signed to such peti
tions be not printed. I have not the least objection to the 
names of petitioners being known, if it were necessary, but I 
want to say to the Senator from Arizona [Mr. AsHURST] that 
it would make his case no stronger to have the names printed; 
it would merely encumber the RECORD, and therefore I hope that 
he will not insist that the names be printed in the RECORD. I 
will call his attention to the fact that he may scan the RECORD 
for years und years back, and be will find very few cases where 
the names of petitioners have been so printed. 

Mr. GALI,JNGER. Mr. President, as I made the objection, 
and in view of some observations on the part of the Senator 
from Arizona [Mr. ASHURST], I wish to say that I am sure the 
Senator from Arizona will acquit me of any purpose of dis
crimination in matters of this kind. 

l\lr. ASHURST. I cheerfully do so. 
Mr. GALLINGER. I certainly have endeavored always to see 

that the Senator from Arizona should have his due in this body, 
that he should have proper recognition, and that his State 
should also have due and proper recognition. I have never 
during my term of senice here asked that names attached to 
petitions be printed in the RECORD. I have had petitions with 
thousands of names signed to them sent to me, but, remember
ing the rule of the Senate, I have refrained from asking that 
they be printed in tlre RECORD. 

I hope the Senator from Arizona will not feel that there is 
a purpo e to discriminate against him individually or against 
his State in the objection I have raised. I think, after the 
Senator has been here a while, he will see the necessity for this 
rule and the propriety of it. While it has not, perhaps, here
tofore been · obsened with absolute strictness in certain in
stances, such as that which occurred a few days ago when the 
request was not made to print the names but where they went 
into the RECORD, I trust that the Senator will not feel that that 
establishes a precedent which ought to be controlling. 

I think, upon reflection, the Senator from Arizona will realize 
that his statement that these are the names of distinguished 
men in his State will carry just as much weight as though they 
were printed in the RECORD, and I hope that he will not insist 
on the motion that he has made, but that he wlll withdraw it. 

Mr. l\.!YERS. l\Ir. President, I have very great respect for 
the Senator from New Hampshire [l\Ir. GALLINGER]. He has 
been very kind to me since I have been here. I respect his judg
ment, his knowledge, .his experience, and his motives in all 
matters, and I am satisfied that his motive in this instance is 
a O'ood one and fair-minded; but I believe in this particular 
case we could well afford to waive the rule, if it be one, allow 
the e names to be printed, and let some Senator who is chair
man of the Committee on Rules or of the Commitee on Print
ing, or whoever might haYe jurisdiction, give notice that hence
forth he would object to such requests, demand the enforce
ment of the ' rule, and treat all a.like. I do not suppose there 
are above 75 or 100 of the names of these petitioners, and I do 
not suppose the cost to print them in the RECORD will be 5 cents. 
I am sure that Arizona is proud to be in the Union. She was 
trying to get in for a long time. I am sure that her citizens 
will take pride in letting others know that they are now citizens 
of the United States, and I am sure that we are all proud to 
ha\e Arizona in the Union. Who is there here who is not proud 
to have her in the Union? -

1\Ir.· GALLINGER. Mr. President, if my good friend from 
l\Iontana will permit a word, he will remember that no Senator 
in the b~dy commenced earlier to insist that Arizona ought to 
come into the Union than myself. 

:Mr. MYEilS. I gi\e the Senator from New Hampshire great 
credit for that and all due credit in other mutters. I have 
great respect for the Senator, but I think--

1\fr. ASHURST. Mr. President--
1\Ir. l\fYERS. I should like to finish. 
:Mr. ASHURST. Very well. 

.1 

l\Ir . .MYERS. I think we might well vote without objection, 
without delay, and without any disrespect to anybody, or to the 
rnles, for th!lt matter, to let these names be printed in the 
HF.CORD, and then if any Senator wants to invoke the inviola
bility of the rule hereafter on :ill alike, let it be known that it 
will !Je done; but as long as the nm.nes of petitioners from other 
States haye been iwlnted-:rnd ach State is supposed to be on 
an equal footing llere-I believe in this one instance we might 

well permit these names to be printed. So I hope that the 
motion of the Senator from Arizona will prevail. I think it is 
nothing but fair and right and just. 

Mr. ASHURST. Mr. President--
Ur. GALLINGER. Mr. President, will the Senntor from 

Arizona permit me a moment? 
The PRESIDENT pro tempore. Does the Senator from 

Arizona yield to the Senator from N"ew Hampshire? 
Mr. ASHURST. Certainly. 
l\Ir. GALLINGER. l\Ir. President, in view of the statement 

made by the S~n:ttor from Montana [1\Ir. l\lms] that thi will 
not be construed as a precedent and that at least some of us in 
the future will hm·e the privilege, without being called in ques
tion, to invoke the rule, I propose, o far a I am concerned, to 
withdraw objection to the printing of the names in the RECORD. 

Mr. ASHURST. 1\Ir. President, I thank the distingui hed 
Senator from New Hampshire [l\Ir. GALLINGER], and before I 
resume my seat will say that no Senator can serve here long 
without cultivating a deep affection for him. So far as the 
State of Arizona is concerned, that State does not forget that 
when my colleague [1\fr. SMITH], who . is now an honoretl 
Senator upon this floor, was a Delegate in the House the 
Senator from New Hampshire was one of the Senator who 
always stood by the Territory, now the Strite, of Arizona. I 
am ·rnry grateful to the Senator for withdrawing his objection. 
I have not questioned, and must not be understood as question
ing, his motives in objecting to the names of the signers of 
these petitions being printed in the RECORD. I withdraw, if I 
may, the demand for the yeas and nays. 

The PRESIDENT pro tempore. Does the Senator ask for 
the re\ocation of the order for the yeas and nays? 

Mr. ASHURST. I do, Mr. President. 
Mr. CLAPP. Before that is di posed of, l\Ir. Pre ident, 

I should like to say a word. I do not know that it will do 
any good, but I wish to state that some years ago the Senate 
adopted a rule whereby petitions, pension bills, claims bills, 
and pri\ate bills of all kinds should be filed with the Secretary 
to appear in the RECORD as introduced by the Senators pre
senting them, so as to avoid unnecessary delay of the Senate 
in the morning hour and taking the time of the Senate in pre
senting such matters. It seems to me that that rule ought to be 
observed. 

Mr. GALLINGER. Regular order, l\Ir. President. 
The PRESIDENT pro tempore. The Senator from Arizona 

asks unanimous consent for the revocation of the order for the 
yeas and nays. Without objection, it will be so ordered, and 
the petitions, together with the signatures, will be printed in 
the RECORD as requested. 

The petitions are as follows: 
To the U -1TED STATES SE~ATE, 

Care of tlle Hon. Henry J1'. Ashurst, Washingto11, D. C.: 
We, the undersigned citizens of Grl.lham County, State of Arizona, 

earnestly petition for the speedy x>assage of the Kenyon-McCumbe1· inter
state liquor bill, S. 4043 or S. 2310, to withdraw from interstat~com
merce protection liquors imported into "dry " territory for illegal 
purposes. 

J. R. Welker, Safford, Ariz.; C. C. Rickman, Safford, Ariz.: 
C. M. Layton, Thatcher, Ariz.; Andrew Kimball, 
Thl.tcher, Ariz. ; G. R. Youn~, Safford, Ariz. ; J. T. 
Owens, Safford, Ariz. ; P. J. Jacobson, Safford, Ariz. ; 
George H. Crosby, jr., Safford, Ariz.; L. R. Pace, 
Thatcher, Ariz. ; Louie A. Nelson, Thatcher, Ariz. ; 
F. B. Jacobson, Safford, Ariz. ; A. E. Welker, Safford, 
Ariz.; J. T. Bi·own, Thatcher, Ariz.; S. N. Higgins, 
Safford, Ariz.: J. T. Childers, Thatche1·, Ariz.; Orlando 
Jolley, Thatcher, Ariz.; S. A. Merrill, Safford, Ariz.; 
R. G. Layton, Sa.trord. Ariz.; .A. H. Layton, Thatcher, 
Ariz.; Frank Tylert Thatcher, Ariz . .i.. John N. Morris, 
Safford Ariz.: David W. Birdno, Sarrord, Ariz. ; Willie 
M. Bird.no, Safford, Ariz. ; Amelia Evans, Safford.t. Ariz. ; 
Austin Evans, Safford, Ariz. : Geo. A. Zundel, ;:;afford, 
Ar!Z.; T. B. Reed,_ Safford, Ariz.; .John West, Safford, 
Ariz. I Wm. Morris, Safford, Anz. ; B. W. Wri~ht, 
Safford, Ariz.; Heber Higgin , Artisa, Ariz.; Atvin 
Warner, Saffor<t Ariz.; U. J. Paxton, Safford, Ariz.; 
Charles Boggs, ~afford, Ariz.; A. C .. Pete,rson, Thatc~Cl'. 
Ariz.; D. L. Ridgway, Safford, Ariz.; r. C. Shaeffer, 
Safford, Ariz.; C. T. Reynolds, Safford, Ariz.; J. IL 
Larson, Thatcher, Ariz.; Sam J. Paxton, Safford, .Ariz.; 
.G .. L .• Young, Safford, Artz.; John l\1. B~nhart, Globe, 
Aru., J. J. Chamberlain, Safford, Ariz.; M. J. E. 
Ringer, Safford, Ariz. ; J. II. Carlton, Thatcher, Ariz. ; 
Lee Carlton, Safford, _Ariz.; Geo. S. Huarus, Safford, 
Ariz. ; Ezra Madsen, Safford, Ariz. ; M. ID. O'Bryan, 
Safford, Ariz. ; Geo. Catlett, Safford, Ariz. ; C. W. B. 
Link, Safford, Ariz. ; Geo. A. Hoopes, Thatcher, Ariz. ; 
Q. F. Houck, Safford, Ariz.; 0. P. Merrill, Safford, 
Ariz.; M. M. Crandall, Safford, Ariz.; 1\1. R. Crandall, 
Safford, Ariz. ; R. II. Freestone, Safford, Ariz. ; Albert 
Norris, Safford, Ar1z. ; W. F. Scarlett, Safford, Ariz. ; 
C. W. Scarlett, Safford, Ariz. ; W. R. Ch.ambers, Safford, 
"Ariz. ; Elam Olsen, Saffo1·d. Ariz. ; Robt. L. Nash, 
Safford, Ariz.: L. A. John, Safford. Ariz.; Frank Nel
son, SaffordJ.. Ariz. ; Ueo. Goodman, Safford, Ariz. ; D. B. 
Williams, ;::;afford, Ariz.: Hartley 'Ibomas, Saffo!'d, 
Ariz. ; H. "'· Brown, 'a!Iord, Ariz. 
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REPORTS OF CO~BIITTEES. 

l\Ir. ROOT. from tlle Committee on the Lil.n·ary, to which was 
referred the bill ( S. G062) for the preparation of a plan for the 
erection of n foundation and pedestal on ground belonging to 
the United States Go•errnnent, in the city of Washington, upon 
which to place a memorial or statue, to be furnished by the 
State of Pennsylrania, of Maj. Gen. George Gordon Meade, re
ported it with amen<lrnents and submitted a report (No. 1202) 
thereon. 

.M1·. W.\_RREN, from the Committee on Approp1iations, to 
wllich was rPferreu the bill (S. 8414) to authorize aids to nn.vi
gation and other works in the Lighthouse Senice, and for other 
purposes, asked to be discharged from itS' further consideration 
:rnu that it be referred to the Committee on Commerce, which 
was agreed to. 

l\Ir. CURTIS, from ille Committee on the Di trict of Columbia, 
to which was referred the l>ill (H. R. GO 3) to amend an act 
entitled "An act for the widening of Benning Road, and for 
other purpo es," approved May lG, 1908, reported it with amend· 
ments and submitted a report (No. 1203) thereon. 

TIIE FR.\.NCIS GIRARD GRANT. 

l\fr. THORNTON. From the Committee on Pri"rnte Land 
Claims I report favorably without amendment the bill (II. R. 
11478) to quiet title and possession with respect to a certain 
unconfirmed and located private land claim in Baldwin County, 
Ala., in oo far as the records of the General Land Office show 
said claim to be free from conflict, and I submit a report (No. 
1201) thereon. I call the attention of the Senator from Ala
bama [l\Ir. JOHNSTON] to the bill. 

Mr. JOHNSTON of Alabama. This is a local measure which 
has been passed by the H-0ni::e, and I ask unanimous con ·ent for 
its present con~ideration. 

l\Ir. SMOOT. I should like to ask the Senator from what 
committee the bill was reported. 

1\Ir. JOHNSTON of Alab:rnm. The Committee on Prirnte 
Ln.nd Claims. 

1\Ir. GALLINGER Let the bill be read for the information 
of the Senate. 

1\Ir. SUTHERLAND. l\Ir. Pre .. Jdent, I dislike \ery much to 
object to the con ideration of this or any other bill, but the 
Senator from Ohio [1\fr. PoMERENE] has given notice that he 
will address the Senate this morning on the Kenyon interstate 
liquor bilJ, which must be \Oted upon not later than G o'clock. 
A number of Senators desire to be h~ard upon that bill, a·nd the 
time is barely sufficient. 

Mr. JOHNSTON of Alabama. It will take only a few 
moments to pass this local bill. 

Mr. SUTHERLAND. I do not know; it may take a good 
many moments. I ha-ve seen some of these matters that we 
were promisec1 would take only a few moments take a long time. 
I therefore feel constrained to object. 

The PRESIDE TT pro tempore. Objection is made and the 
l>ill will be placed on the calendar. ' 

BILLS INTRODUCED. 

Bills were introduced, read the first time, anu, by unanimous 
consent, the second time, and referred as follows: 

By l\Ir. ORA WFORD: 
A bill ( S. 8439) restricting the issuance of interlocutory in

junctions to suspend the enforcement of the statute of a State 
or of an oruer made by an administrati\e board or commis
sion create<l by and acting unuer the statute of a State; to the 
Committee on the Judiciary. 

By l\fr. WETMORE : 
A bill (S. 8440) for the enlargement of the site and the 

erection of a new public building at Newport, R. I.; to the 
Committee on Public Buildings and .Ground . 

By :Mr. CHILTON: 
A bill (S. 8441) authorizing the President to appoint Andrew 

Summers Rowan to be a colonel in the Army; to the Committee 
on .Military Affairs. 

A bill ( S. 8442) granting a pension to Charles 1\IcCarthy · to 
the Committee on Pensions. ' 

By l\Ir. STONE: 
A bill (S. 8443) to authorize the St. Louis-Kansas City Elec

tric Railway Co. to construct a bridge across the Missouri 
River at or near the town of Weldon Springs Landing, Mo.; 
to the Committee on Commerce. 

By Mr. JONES : 
A bill ( S. 8444) to a mend an act entitled "An act making 

appropriations for sundry ci•il expenses of the Government for 
the fiscal year ending Jnne 30. 1899, and for other purposes," 
,1ppro•ed July 1, 1 98; to Ole Committee on Public Lands. 

By .l\fr. CRANE : 
A bill ( S. 844Ci) for the acquisition of n site and the erection 

thereon of a public building at Winchester, l\Ias . ; to the Com
mittee on Public Buildings and Grounds. 

By .Mr. BRADLEY: 
A bill (S. 8446) granting an increase of pension to W. C. 

Jones (with accompanying papers) ; to the Committee on Pen
sions. 

By Mr. BURNHAM: 
A bill (S. 8447) for the relief of Martha Cutts Almy, and 

others; to the Committee on Claims. 
A bill ( S. 8448) granting an increase of pen ·ion to Joseph 

Cook; to the Committee on Pensions. 
By Mr. McLEAN : 
A bill (S. 8449) granting an increase of pension to Kath

arina Britsch (with accompanying papers) ; to the Committee 
on Pensions. 

By l\Ir. Sl\IOOT: 
A bill ( S. 8450) granting an increase of pension to Kate Hoy-

berger; to the Committee on Pension" 
By 1\Ir. CLARK of Wyoming (for .Mr. CLAPP): 
A bill (S. 8451) to amend section 23"5 of the Criminal Code, 

act of March 4, 190!) (with accompanying papers) ; to the Com
mittee on the Judiciary. 

By Mr. SMITH of 1\Iichigan: 
A bill ( S. 8452) granting an increase of pension to l\Iargaret 

W. Goodwin; to the Committee on Pensions. 
By Mr. CLAPP: 
A bill (S. 8453) granting a pension to Caroline Fust (with 

accompanying paper) ; to the Committee on Pension . 

AMENDMENTS TO APPROPRLl.TION BILLS. 

Ur. ROOT submited an amendment proposing to appropriate 
$53,800 to pay the allownnces made to the l\:falambo fire claim
ants under article 6 of the treaty of No•ember 18, 1003, etc., 
intended to be proposed by him to the general deficiency appro
priation bill, which was referred to the Committee on Appropria
tions and ordered to be printed. 

Mr. BRISTOW submited an amendment proposing to appro
priate $9,000 for the completion of the addition to the post office 
and courthouse at Salina, Kans., intended to be proposed by 
him to the sundry civil appropriation bill, which was ordered 
to be printed, and, with accompanying paper, referred to the 
Committee on Public Buildings and Grounds. 

1\Ir. NEWLA~J)S submitted an amendment proposing to 
increase the appropriation for general repairs and impro\e
ments at the Indian school at Carson City, Nev., from $6,000 to 
$20,600, intended to be proposed by him to the Indian appro
priation bill, which was referred to the Committee on Indian 
and ordered to be printed. 
· 1\Ir. GALLINGER submitted an amendment proposing to 
appropriate $2G,952 for grading and improving Sixteenth Street 
from Montague Street to the Military Road, etc., intended to 
be proposed by him to the District of Columbia appropriation 
bill, which was referred to the Committee on Appropriations 
and ordered to be printed. 

l\Ir. JONES submitted an amendment proposing to extend the 
act approved August 24, 1912, so as to apply to the Reclamation 
Sernce under the act known as the reclamation act of June 17, 
1012, etc., intended to be proposed by him to the sundry cinl 
appropriation bill, which was referred to the Committee on 
Appropriations and ordered to be printed. 

l\Ir. BOURNE submitted an amendment proposing to appro
priate $150,000 for continuing the construction of a wagon road 
and necess..~ry bridges through Crater Lake National Park, 
Oreg., etc., mtended to be proposed by him to the sundry ci rE 
appropriation bill, which was referred to the Committee on 
Appropriations and ordered to be printed. 

.l\Ir. WETMORE submitted an amendment proposing to appro
priate $256,500 for the completi~n of the harbor of refuge at 
Point Judith, R. I., intenqed to be proposed by him to the ri"rnr 
and harbor appropriation bill, which was referred to the Com
mittee on Commerce and ordered to be printed. 

Mr. CULBERSON submitted an amendment proposing to ap
propriate $1,185,000 for the construction and extension of a sea 
wall on land adjoining Fort San Jacinto, Galveston, Tex., in
tended to be proposed by him to the ri-ver and harbor appropria
tion bill, which was referred to tile Committee on Commerce 
and ordered to be printed. 

He also submitted an nmendment proposing to appropriate 
$700,000 for improving the channel from Gal•eston Harbor to 
Texas City, Tex., intended to be proposed by him to the ri-rei· 
and har~or appropriation bill, which was referred to the Com
mittee on Commerce and ordered to be printed. 
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.l\lr. CilA WFORD submitted an amendment proposing to appro
priate 20,000 to enable the President to propose and to invite 
foreign Governments to participate in an inernational conference 
for the purpose of considering plans for an 'international in
quiry into the high cost of living, etc., intended to be proposed 
by him to the diplomatic and consular appropriation bill, which 
was referred to the Committee on Appropriations and ordered 
to be printed. 

Mr. STEPHENSON submitted an amendment authorizing the 
Secretary of the Treasury t<J place upon the books of the Treas
ury, to the credit of the portion of the Wisconsin Band of Potta
watomie Indians now residing in the States of Wisconsin and 
Michigan, the sum of $447,339, being the proportionate share of 
tllese Indians in annuities and moneys of the Pottawatomie Tribe, 
etc., intended to be proposed. by him to the Indian appropriation 
bilJ, which was referred to the Committee on Indian Affairs 
and ordered to be printed . 

.l\lr. LIPPITT submitted an amendment proposing to appro
priate $150,000 foi· improving the Providence River and Harbor, 
R. I., etc., intended to be proposed by him to the river and 
harbor appropriation bill, which was referred to the Committee 
on Commerce and ordered to be printed. 

Mr. FLETCHER submitted an amendment proposing to ap
propriate $600,000 for technical and clerical services in the 
purchase of equipment and supplies for collecting, maintaining, 
and making available, to Federal, State, municipal, and hospital 
authorities and institutions of learning plans and descriptive 
matter of hospitals, asylums, etc., intended to be proposed by 
:p.im to the sundry civil appropriation bill, which was refeI"red 
to the Committee on Appropriations and ordered to be printed. 

Mr. MARTINE of New Jersey submitted an amendment pro
posing to appropriate $6,000 for the instruction and employment 
of the blind of the Columbia Polytechnic Institute who are 
actual residents of the District of Colmnbia, etc., intended to be 
proposed by him to the -District of Columbia appropriation bill, 
which was referred to the Committee on Appropriations and 
ordered to be printed. 

LEGISLATIVE, ETC., APPROPRIATION BILL ( S. DOC. NO. 1065 ). 

Ur. W ARREJN. I present a conference report, it being a par
tial agreement of th.e conferees on the legislatiYe, executive, and 
judicial appropriation bill. 

The PRESIDENT pro tempore. The report will be read. 
The Secretary read as follows : 

CO~"""FERENCE BLPORT. 

The committee of conference on the disugreeing votes of the 
two Houses on the amendments of the Senate to the bill (H. R. 
26680) making appropriations for the legislative, executive, and 
judicial expenses of the Government for the fiscal year ending 
June 30, 1914, and for other purposes, having met, after full 
and free conference have agreed to recommend and do recom
mend to their respective Houses as follows: 

That the Senate recede from its amendment numbered 31, 32, 
33, 34. 35, 36, 40, 48, 5~ 52, 70, 99, 100, 104, 105, 117, 118, 119, 
125, 12G, 127, 128, 132, 133, 141, 157, 158, 159, 175, 197, 198, 199, 
202, 206, 20'7, 218, 219, 220, 221, 230, 241, and 242. 

That the House recede from its wsagreement to the amend
ments of the Serurte numbered 1, 3, 4, 5, 6, 9, 10, 12, 13, 14, 15, 
16, 17, 18, 19, 21, 22, 28, 29, 30, 41, 42, 43, 46, 47, 49, 50, 54, 55~ 
56, 57, 58, 62, 63, 64, 65, 66, 67, 69, 71, 72, 73, 74, 75, 91, 92, 96, 
97, 1011 102t 103, 1011 108, 109, 110, m, 112, 120, 121, 122, 123, 
i.24, 129, 13U, 131, 134, 135, 136, 143, 144, 164, 165, 166, 167, 168, 
169, 170, 171, 172, 173 176, 203, 2()8, 209, 210, 211, 212 213, 214, 
215, 216, 217, 222, 227, 228, 229, 230, 231, 232, 233, 234, 237, and 
238, and agree to the same. 

Amendment numbered 20: That the House recede from its 
disagreement to the amendment of the Senate numbered 20, .and 
-agree to the same with an amendment as follows: In line 8 of 
the matter inserted by said amendment strike out " $3,500 " 
·and insert in lieu thereof the following: " $2,000, or so much 
thereof as may be necessary "; and the Senate agree to the 
same. 

! Amendment numbered 44 : That the House recede from its 
disagreement to the amendment of the Senate numbered 44, and 
agree to the same with an amendment as follows: In lieu of 
the sum proposed insert "$74T525"; and the Senate agree to 
the same. 

Amendment numbered 45: That the House recede from its 
disagreement to the amendment of the Senate numbered 45, and 
agree to the same with an amendment as follows: At the end 
of the mntter inserted by said amendment insert the following: 
" : Pro"t:ided. That no per ·on shall be employed heJ.·eunder at a 
compensation in exce~s of $4, 0 per aUDum"' ~ and the Senato
ngree to the same. 

' 

Amendment numbered 53: That the House recetle from its 
disagreement to the amendment of the Senate numbered 53, and 
agree to the same with an amendment us follows: In lieu of the 
sum proposed. insert "$87,990"; and the Senate agree to the 
same. 

Amendment numbered 59: That the Ilouse recede from its 
disagreement to the amendment of the Senate numbered GO, and 
agree to the same with an amendment as follows : In lieu of 
the sum proposed insert " $4,000 " ; and the Senate agree to the 
same. 

Amendment numbered 60: That the Hou e rece<le from its 
disagreement to the amendment of the Senate numbered 00, and 
agree to the same with an amendment as follows : In lieu of the 
sum proposed insert " $16,120"; and the Senate agree to the 
same. 

Amendment numbered 98: That the House receue from its 
disagreement to the amendment of the Senate numbered 08 and 
agree to the same with an amendment as follows: In Jieu of the 
matter inserted by said amendment insert the following : " For 
legislative expenses, namely: Salaries of l\Iemwrs,' $210,0DO; 
mileage of Members, $6,500; salaries of employees, $5,lGO; 
printing of laws, $3,500; rent of legislative halls and committee 
rooms, $2,000; stationery, supplies, printing of bills, reports, 
and so forth, $3,500; in all, $42,260, to be im.mediate1y ayail
able"; and the Senate agree to the same. 

Amendment numbered 100: That the House receue from its 
disagreement to the amendment of the Senate numbered 106, 
and agree to the same with an amendment as follows: In lieu 
of the sum propo ed insert " $166,358"; and the Senate agree 
to the same. 

Amendment numbered. 113: That the House rececle from its 
disagreement to the amendment of the· Senate- numbered 113, 
and agree to the same with an amendment as follows: I n lieu 
of the sum proposed insert " $840 "; and the Senate agree to 
the same. 

Amendment numbered 114: That the House recede from its 
disagreement to the amendment of the Senate numbered 114, 
and agree to the same with an amendment as follows: In lieu 
of the sum proposed insert "$17,64.0"; and the Senate agree to 
the same. 

Amendment numbered 115: That the House recede from its 
disagreement to the amendment of the Senate numbered 115, 
and agree to the same with an amendment as follows: In lieu 
of the sum proposed insert "$840 "; and the Senate agree to 
the same. 

Amendment numbered llG: That the House recede from its 
disagreement to the amendment of the Senate numbered 116, 
and agree to the same with an amendment us follows: In lieu 
of the sum proposed. insert " $15,960 " ; and the Senate agree to 
the same. 

Amendment numbe1·ed 137: That the House recede from its 
disagreement to the amendment of the Senate numbered 137, 
and agree to the same with an amendment as follows: In lines 
3 and 8 of said amendment strike out " $31,200 " and insert in 
lieu thereof "$30,000"; and the Senate agree to the same. 

Amendment numbered 138: That the House recede from its 
disagreement to the amendment of the Senate numbered. 138, 
and agree to the same with an amendment as follows: In lieu 
of the sum named in said amendment insert " $1,375 " ; and 
the Senate agree to the same. 

Amendment numbered 140: That the House rececle from its 
disagreement to the amendment of the- Senate numbered 140, 
and agree to the same with an amendment as follows~ In lieu 
of the sum proposed insert "$2,500"; and the Senate agree to 
the same. 

Amendment numbered. 142: That the House recede from its 
disagreement to the amendment of the Senate numbered 142, 
and agree to the same- with an am€ndment as follows: In lieu 
of the sum proposed insert " $275,820 " ; and the Senate agree 
to the same. 

Amendment numbered 145: That the House recede from its 
disagreement to the amendment of the Senate numbered 145, 
nnd agree to the same with an amendment as follows:- In lieu 
of the matter inserted by said amendment insert the following: 
"one at $2,400"; and the Senate agree to the sa.me. 

Amenclment numbered 146: That the House recede from its 
disagreement to the amendment of the Senate numbered 14.0. 
nnd agree to the same with un amendment as follows: In lieu 
of the sum proposed insert " $631,250 " ; and the Senate agree to 
the sume. 

Amendment numbered 174 : That the House recede from its 
disagreement to the amendment of the Senate numbered 174. 
and agree ta the same with an amendment n.s follow : In line 8 
of the matter inserted by said amendment, before the word 
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" to," insert the following: " or so much thereof as may be nec
essary"; and the Senate agree to the same. 

Amendment numbered 200: That the House recede from its 
disagreement to the amendment of the Senate numbered 200, 
and agree to the same with an amendment as follows : In lieu 
of the sum proposed im~e1i: " $30,000 " ; and the Senate agree to 
the same. -

Amendment numbered 201: That the House recede from its 
disagreement to the amendment of the Senate numbered 201, 
and agree to the same with an amendment as follows: In lieu 
of the sum proposed insert "$36,000"; and the Senate agree to 
the same. 

Amendment numbered 204: That the House recede from its 
disagreement to the amendment of the Senate numbered 204, 
and agree to the same with an amendment as follows : In lieu 
of the sum proposed. insert "$25,000"; and the Senate agree to 
the same. 

Amendment numbered 205 : That the House recede from its 
disagreement to the amendment of the Senate numbered 205, 
and agree to the same with an amendment as follows: In lieu 
of the sum proposed insert "$7,000"; and the Senate agree to 
the same. 

Amendment numbered 223: That the House recede from its 
disagreement to the amendment of the Senate numbered 223, 
and agree to the same with an amendment as follows: In lieu 
of the number proposed. insert "ele"'en"; and the Senate agree 
to the same. 

Amendment numbered 224: That the House recede from its 
disagreement to the amendment of the Senate numbered 224, 
and agree to the same with an amendment as follows: In lieu 
of the number proposed insert "twelve"; and the Senate agree 
to the same. 

Amendment numbered 225: That the House recede from its 
disagreement to the amendment of the Senate numbered 225, 
and agree to the same with an amendment as follows: In lieu 
of the number proposed insert "nine " ; and the Senate ai;,"Tee 
to the same. 

Amendment numbered 226 : That the House recede from its 
disagreement to the amendment of the Senate numbered 226, 
and agree to the same with an amendment as follows : In lieu 
of the sum proposed insert "$73,260"; and the Senate agree 
to the same. 

Amendment numbered 239 : That" the House recede from its 
disagreement to the amendment of the Senate numbered 239, 
and agree to the same with an amendment as follows: In lieu 
of the sum proposed insert " $56,680 " ; and the Senate agree 
to the same. 

Amendment numbered 240: That the House recede from its 
disagreement to the amendment of the Senat~ numbered 240, 
and agree to the same with an amendment as follows : In lieu 
of the sum proposed insert " $7,000 " ; and the Senate agree to 
the same. 

On amendments numbered 2, 7, 8, 11, 23, 24, 25, 26, 27, 37, 
38, 39, 61, 68, 76, 77, 78, 79, 80, 81, 82, 83, 84, 85, 86, 87, 88, 89, 
90, 93, 94, 95, 139, 147, 148, 149, 150, 151, 152, 153, 154, 155, 
156, 160, 161, 162, 163, 177, 178, 179, 180, 181, 182, 183, 184, 
185, 186, 187, 188, 189, 190, 191, 192, 193, 194, 195, 196, and 
235 the committee of conference have been unable to agree. 

F. E. WARBEN, 
GEO. PEABODY WETMORE, 
LEE S. OVERMAN, 

Managers on the part of the Senate. 
J. T. JOHNSON, 
A.. S. BUBLESON, 
FREDK. H. GILLETT, 

Managers on the part of the House. 

l\lr. WARREN. Mr. President, regarding the conference re
port, which bas just been read, I ought to say to the Senate 
that it is only a partial agreement. There are numerous mat
ters undecided, such as the Senate amendments concerning 
assay offices, surveyor general's offices, Indian matters, certain 
employees of the Senate, the police force of the Senate and 
House, and some other minor matters. 

l\Ir. OVERMAN. And the Commerce Court. 
l\ir. WA.HREN. Yes; and the Commerce Court. Unless 

there is some other disposition proposed, I shall move that the 
Senate insist upon its amendments in disagreement and ask for 
a further conference with the House of Representatives. 

The PRESIDENT pro tempore. The Chair will inquire of 
the Senator from Wyoming if it is his desire that the Senate 
shall now take action upon the report as presented? 

Mr. W A.RREN. Yes. 
The PRESIDENT pro tempore. The question is on agreeing 

to the conference report. 

l\fr. CRA. WFORD. 1\Ir. President, I ba\e no doubt that this 
form of conference report is one that has been established and 
followed for a long time, but I must say that it is unsatisfac
tory to a Senator when a conference report comes in, to find 
the only reference made is that the conferees hase agreed on 
amendments numbered 1, 2, 3, 4, 5, 6, 7, and so forth; have not 
agreed on amendments numbered. 16, 17, 18, and 19; and ha\e 
agreed on amendments numbered 23, 24, 25 and 26 with certain 
amendments. I am not criticizing the committee in this par
ticular instance, but I am \ery much interested in this con
ference report, vitally interested in some portions of it, and I 
want to keep in touch with it. I want to know what the stage 
of the proceeding is, so that I can be on guard. I do not like 
to have a conference report adopted here as to amendments 
numbered 1, 2, 3, 4, 5, 6, and 7, and then skipping over amend
ments 12, 13, 14, and 15, and confirming amendments numbered 
25, 26, and 29. I do not believe the average Member of the 
Senate, when be votes to confirm that kind of a report, knows 
very much about what he is doing. 

Mr. WARREN. 1\Ir. President, I will say to the Senator that 
we are proceeding in the course that has been followed for a 
great many years-more than a score of years. I do not con
sider that any report is finally and fully settled until the last 
item is settled, but it is sometimes of great assistance to the 
managers of the conference to have tlieir work checked up so 
far as they ha\e agreed and then endeavor to obtain agree
ments as to items left in disagreement. 

Mr. ORA WFORD. Mr. President, I simply desire to give 
notice now that the attempt to close offices and interfere with 
necessary public business carried on for the 11Ublic welfare 
in points throughout the West is not going to be confirmed 
here in the form of a conference report without a few remarks 
from one of the Senators from South Dakota, and they may 
take some time. I do not want a conference report perpetrat
ing that kind of an injury to all of the northwest section of 
J:his country to be confirmed here as an agreement or disagree
ment to amendments numbered 1, 2, 3, 4, 5, and so forth. 

1\Ir. CLARK of Wyoming. 1\Ir. President, I should like to ask 
my colleague, the chairman of the committee, whether it has 
been the custom of the Senate to print partial reports, so that 
Senators may be adnsed as to what items haYe been disposed 
of in conference? 

1\Ir. W A.RREN. The report as read will go into the RECORD, 
so that on to-morrow morning it will . be before e\ery Senator, 
and, in connection with it, he can consult the bill itself. 

Mr. CLARK of Wyoming. Can we secure a copy of the bill 
with the amendments numbered, so that we may be able to 
understand exactly what has been agreed to? 

Mr. W A.RREN. They can be furnished to the Senators from 
the desk. 

l\fr. SUTHERLAND. Mr. President, will not the Senator 
from Wyoming consent to let the matter go onr until to-morrow _ 
morning? 

1\Ir. WARREN. I am not holding it. 
Mr. SUTHERLA.1\TD. I thought the Senator had moved to 

agree to the conference report. 
Mr. WARREN. I will say to the Senator from Utah that if 

the report should be agreed to so far as it goes I should then 
ask that the Senate insist upon its amendments still in dis
agreement and ask for a further conference; but we have not 
yet arrived at that stage. 

Mr. SUTHERLA.1'1). But not to assent to the agreements 
already made? 

Mr. W A.RREN". Well, 1\Ir. President, that is a question for 
the Senate to decide. I think we are making more of a point 
on this matter, probably, than is necessary. The bill can not 
become a law until it is completed; and the acceptance of the 
report, so far as it goes, is simply one of the parliamentary 
stages. 

Mr. SUTHERLAND. Some of us are \ery much interested 
in the report which has been made, and desire to be heard upon 
it. We have a special order assigned for to-day on a very im
portant bill that ought to be discussed, and the time which is 
allowed for discussion on that measure is not sufficient. I 
hope, therefore, the Senator from Wyoming will permit this 
matter to go over until to-morrow morning, when we shall have 
time to discuss it. 

1\Ir. LODGE. l\fr. President-- · 
The PRESIDENT pro tempore. Does the Senator from Utah 

yield to the Senator from Massachusetts? 
Mr. SUTHERLAND. I do, if I have the floor. 
Mr. LODGE. l\Ir. President, I only want to say to the Sena- . 

tor that I think he is proceeding under a slight misapprehension 
as to tbe effect of agreeing to this report. Partial agreements 
of conferees do not bind. If we disagree to their report, we 
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can not amend it; we disagree to the whole report, and it goes. 
back to conference~ where the whole subject is. open. Even if 
the conferees have agreed on everything but one item, they may 
come back on that item in order to get the instruction of the 
Houses. I do not understand that the partial agreements 
wbieb we have been in the habit of p:i:esenting here in the least 
pre ent their being discussed when the final report is ma.de. 

lli. CLARK of Wyomin"'. No, Mr. President; that is not the 
point. The point is whether or not by agreeing to this partial 
report we do not give the eanferees to understand that, so far 
as tha:t part of the report is. conce.rned. they have the consent of 
the Senate. 

Ir. LODGE. Undoubtedly that is true. 
Mr. CLARK of Wyoming_ Yes. 
Ur. LODGE. Though technically it does not bind. 
Mr. CLARK of Wyoming. I know ; but in reality it does~ 
Mr. LODGE. In that sense it undoubtedly gives the con-

ferees the :right to say that the Senate favors those items, and 
that has been the practice. 

:Mr. SUTHERLAND. Mr. President, that is the thing to 
which I object. I think Sena.tors should be heard upon these 
matters: before the conferees have any understanding on the 
subject. 

Mr. LODGE. They mil be just as OJ)en after the final report 
as they are now. 

Mr-. WARREN. Mr. Pre ident, if the Senato1' will permit me, 
I have not counted the amendments in this bill. Last year in 
the similar bill there were something over 500 of them. They 
are largely matters of a clerk. more or le s here and there, or 
one or two or three hunrlred dollars more or less here and there 
as to salary, and are hardly matters that the Senate in Commit
tee, oi the Whole would care to take up. 

Jif the Senator will permit me; I will state exactly what is 
still in d:isagireement. I think it ought to go into the RECORD, so 
that it it comes up to-morrow or at any other time- we: will know 
more· about it. · 
Beginnin~ at the- opening of the bill,. the first di w ."eelllent is 

upQn inserting the name of Woodbury Pulsifer as one of the 
employees. 

The second matter is that of increased pay for two employee , 
Loefiler and Keller. 

The third is that of the Capitol police force, which the House 
has seen fit to cut in two. It all-0ws only one-half of the force 
that is now employed under the joint management of the Ser
geants at Arms of the House and of the: Senate. 

The next IIU tter is that of the insertion of the nrune of George 
It Carter, the printing clerk. Objection is made to naming· 
him. 

'l'he next is the payment of $300 to a lady, Miss Etta J. Giffin. 
The next matter is that of the employment of an $1,800 clerk 

that we proposed, in additi-0n to what the House proposed', in 
the copyi·ight office 0:1 the Library of Congress. 

The next item is the freight on bullion and coin, for which 
the House allowed only $15,000 instead of $75,000 or $100,000 as 
formerly, andi whicbi the Senate increased to 40,000. 

Tbe next matter is the number o:f internal-revenue collection 
districts, whieh we reduced by four last year. Such a reduction 
bas not seemed to be satisfact0ry, aiid we seek to put them 
back to the· former number. That is in disagreement. 

Then there is the entire list at mints and assay <>ilicesr which 
the House cut out, taking out all of the assay offices but one 
in the Northwest. Those are still :in disagreement. 

Then there is the matter of $5,000 for the National Aero
d namical Laboratory Commission. 

Th-ere is a di :agreement of about $18,000 in regard to clerks 
for the Indian officer which the Senate seeks to provide for 
the examina.tion of titles and distribution of amounts due to 
the heirs of deceased Indians. It is part of the Indian service 
which the department says is necessary. 

The next is the small matte1L 00: two or three employees in 
the Ratent Office. 

-Then comes the matter of surveyors general and their clerks. 
The House has sought to do away with one of the offices of. the 
surveyors general, ann to cut down very largely from th.e 
estimates for all the others. The Senate has put in, in. most 
ca.ses, th amount estimated for, but has never exceeded the 
amount called for by the estimates, and has put back the one 
office which the department states is as necessary as any sur
veyor· general's office in the. United States-the one whieh is 
for South Dakota and Nebua.ska jointly .. 

Then comes the matter 0:1! the Commerce C°'urt. I think 
it is generally conceded that the C<>mmerce Court musfl be pro
vided for tmtil the en<f of the fiscal year. l think it is more a 
question of whether it shall be taken care of in this bill or in a 
deficiency bill. But since it was estimated for in this bill, 

and ha been provided for·, we introduC€d it here antl the Sen
ate indorsed it. So the mana"ers of the e-0nference on the part 
or the Senate hRH~· felt that they should maintain it. 

Those are the item in disa..,.reement, and all the items. 
Mr. BRISTOW. l\Ir. President, the Senator has. o-iven the 

items which are in di greement; but what are the items that 
we are agreeing to? That is what I am interested in. I am 
not so mue-h interested in what the conferees ham not yet 
agreed up.on ru; what we are now ratifying. 

Mr. WARR.EN~ I hardly think the Sena tar would want me 
to go into those generally,. because there are perhaps a couple 
of hundred of them. The bill itself will show the Senator 

, what they are~ 
' Mr. BRISTOW. Wby should it not be printed, and then 
go- over~ and be taken up to-morrow morning2 

Mr. WARREN. I h ve no objection whatever to that course. 
Mr. OR.A WFORD. Let us have it printed. 
Mr. WARREN. Mr. President, . since there seems to be a 

general wish that the report should. be: printed, and that we 
should proceed no :further upon it at the present time,. I shall 
not m._ ke th-e motion which I indicated I desired to make, for 
a further conference, but shall let the matter go over and take 
it up to-morrow morning. 

The PRESIDENT pro temp.ore. The report will be printed. 
Mr. CR.A WFORD. Does it follow as a matter of cour e, 

then, tha.t it will be printed? 
Mr. W .A.RRElN. Oh, yes. 
The PRESIDE~T pro tempore~ The Obair h, s just an

nounced that it wil1 be printed. 
DErOSJT OF PUBLIC MONEYS IN NATIONAL BANKS. 

Mr. P0Th1DEXTER. I o!l'.er a resolution, which I ask IIL.'lY 
be read. 

'Ille Secretaxy read the i·esolution ( S. _Res. 462), as follows: 
Resolt.--ed by -e.he Senate of the United Btatea, That the Secretary of 

th.e Treasury be, and he hereby is, directed to transmit to the Senate 
any in.formati-0n. in his pos.se ion touching his 11.nthority to make the 
order for the disposition, custody, and disbursement o! the public 
moneys. embodied in Department Circular No. 5, issued by said Sec
retary or the Treasury on January 9, 1913. Also to transmit to- the 
Senate rury information in his posses ion tou:ching the effect of said 
order upon the system and mode of receiving. caring for, handling, and 
dlsbursmg said public moneys in effect prior to. the issuance of said 
order, and especially what change in said system a e1l'ected by saict 
order; also any information in his possession as to the manner and in 
what proportion the public moneys specified in said oxder a.re distributed 
among the several national banks therein referred to, and to designate 
what, if any, additional bank:s have been designated. as Government 
depositories on account of the change in the custody, of the public 
moneys specified in. said order, and where the same are located ; also 
the amount of daily- receipts of the Government which ha.ve been 
deposited in banks smce said order went into efl'ect, and what, if u.ny, 
security therefor or interest thereon ha.s been required by said Sec
retary of the Treasury from the said banks. and what amount or pro
portion of said daily receipts has been deposited in bo.n.ks in New York 
Citv; also to state the monthly average amount of all funds in th~ 
custody ot disbursing officer which said order requires to be deposited 
in banks, but which prior thereto were deposited with the TreasureL' 
or an Assistan.t Treasurer of the United States; also what is the 
average monthl:y: amount o.f United States disbursing officers' cc.ounts 
in New York City, 

Mr. POINDEXTER. I desire to make a blief statement in 
regard to the- resol11tion. 

The PRESID]lNT pro tempo1·e. The Senator from Washing
ton will proceed. 

1\fr. POINDEXTER. The statement of the United States 
Treasury at the close of business February 7, 1913, shows that 
the customs receipts of the United States for that day amounted 
to $1,076,175. This order, designated as circular No. 5, changes 
the mode of ~:ring an<l keeping and the place of deposit of 
these daily receipts and will change the place of deposit of 
public moneys during the present fiscal year, ending June 30, 
1913·, according to the report of the Treasury, to the amount 
of $201,551,299. 

This order was made without any legislation authorizing or 
directing it. From statements in the publie press I have no
ticed that the Secretary of the Treasury claims that it is 
authorized by law. It is. my j1udgment that it was not author
ized by I.aw. There ha.s been ll(} ehange in the law in that 
regard fo.r a great many ye rs. If it is nuthorized by law, a.nd 
if the Secretary of the Treasury, in his discretion c control 
and direct the place of deposit, as between the Public '.I'rea.sury. 
or subtreasury of the United Stutes and a private bank, of 
public moneys amounting to over $200,000~00<> a year, the law. 
ought to he changed~ and the Sen::tte ought to have full infor
mation from the Secretary of the Treasury a to hi.S motives 

. and pmposes in making such an order. · 
On the other han4 if the law does uot anthoriz.e this order~ 

which has created a great deal o.f comm nt tll1·ouuh-Out the 
country and more or less astonishment, then it is. pm1'.ectly ob
viou thttt it is a mutter of the most se.riou · import, and oue 
upon which the Senate should be immeiliateJy informed and 
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which undoubtedJy would call for some action of a pronounced 
character by Congress. 

I will detain the Senate for onJy a few moments. The order 
in substance is contained in the first paragraph of tlie so-called 
circular No. 5, which is as follows: 

For the purpose of bringing the ordinary fiscal transactions of the 
Federal Government more nearly into harmony with present business 
practices, it has been determined that the daily receipts of the Govern
ment shall be placed with the national-bank depositaries to the eredlt 
of the Treasurer of the United States. Disbursements will be made 
by warrant or check drawn on the !l'reasurer, but payable by national
bank deposi taries, as well as by the Treasury and subtreasuries, in ac
cordance with the following regulations. 

It proceeds to set out certain regulations as to accounts, the 
manner of issuing checks and warrants by which these ..moneys 
shall be disbursed. 

l\Ir. President, the statutes of the United States expressly re
quire that the customs receipts shall be deposited with the 
Treasurer of the United States or -with a. subtreasurer. The 
statute also requires that moneys intrusted to the disbursing 
officers shall be kept with the Treasurer of the United States 
or in a subtreasury, or, in places where-there is no subtreasury, 
may be deposited in a national bank depositary. 

So far as I am informed, and I think·tbat I am informed upon 
the subject, there is no subseg_uent statute which has changed 
the law which I have just stated and which has been in effect 
for almost a hundred years. 

The National City Bank, of New York City, issued a circular 
dated February, 1913, commenting upon this order of the Secre
tary of the Treasury. It was prepared no doubt by a. financial 
expert connected with the National City Bnnk, which is one 
of the Standard Oil banks. This circular, which has been pub
lished throughout the country, says 1 

When tbe Treasury Department was ·est.ablished 124; years ago It was 
made the duty of the Secretary of the Treasury to superintend the col· 
lection of the r.evenues. Nearly 60 years later it was made a felony for 
any officer of too United States to deposit In a,ny bank any portion of 
the public moneys intrnsted to him. This drastic legislation, which had 
as its foundation the unfortunate experience of the Government with 
the banking business, was partially repealed by the national currency 
act and the national bank acts of 1863 and 1864, by permitting internal
revenue receipts to be deposited In banks. It was .not until 1907 that 
Congress permitted customs receipts to be so deposited. One of the 
important features of Secretary MacVeagh's plan now is to take advan
tage of this act. 

I think that a search of the banking and currency act of 
1907 will fail to disclose that there is a word or syllable in .it 
. which amends or repeals the laws ~ ·istiug prior to that time 
as to the deposit of public moneys in the hands of the disburs
ing offieers or a.s to the deposits of money received from 
customs. 

It is evident that some contention is made by the Secretary 
of the Treasury thnt the law of 195)7 authorized this change. 
I want briefly to ca.ll attention to the manner and the form ~ 
. which the order is made and in which the business is transacted 
for the purpose of showing that the Secretary of the Treasury 
knows that the law is still in force which requires these funds 
to be deposited in the Treasury -or a subtreasury, and that it is 
simply a sham system of keeping accounts by which under the 
name of keeping accounts with the Treasurer of the United 
States in fact the accounts are kept with private banks. There 
is one peculiar statement contained in the circular of the 
National City ·Bank which I have just read. I will read some 
of the preceding sentences : 

The method of making dlsbursem~nts which has just been adopted 
also marks the passing of the old order as to expenditures. 

There are two separate and distinct propositions involved in 
this circular. One of them is as to the place of deposit of the 
customs receipts; the other, a distinct matter, is the place of 
·deposit of the funds intrusted to and under the custody of the 
disbursing · officers : 

For nearly ·50 years the Treasury Department has ·been operating 
under a statute requiring disbursing officers to keep their accounts 
with the Treasurer of the United States, an assistant treasurer, and 
in places where there is n-0 treasurer or assistant treasurer with .a 
national-bank depository. This has been strictly construed to prevent 
a disbJrsing officer from having an account with a national-bank deposi
tory in a city where there ls a subtreasury. 

This is the interesting statement, in connection with the pre
ceding, contained in the circular issued by the National City 
Bank: 

It is interesting to note-
The circular says-

tha t the change which has been made is sustained by the same section 
of law which was supposed to prohibit just what is ·now being done. 

Mr. SUTHERLAl\"TI. l\Ir. President, will the Senator -permit 
me to interru_pt him? Some little time ago I objected to the 
con ideration of a. bill presented by the Senator from Alabama 
upon the ground which I then stated. · I did not know that the 

-

resolution which the Senator has proposed would lead to debate 
or I should ha.ye -asked that it go over under the rule. 

J ·call the attention.of the Senator to the fact that at 6 o'clock 
to-day we are obliged to vote upon the pending measure, and 
there haYe been notices given already that Senators would 
address the Senate upon that matter. Unless it can be taken 
up within a reasonable time some of those who desire to . be 
hea1·d will be denied the privilege. I hope under those circum
stances the Serui:tor will permit the resolution to lie over. 

l\Ir. POHU:JEXTER. I do not anticipate-I trust, at least---1 
that there will not be any objection to the resolution. The 
statement which I wish to make is very brief. I would ha-rn 
concluded it in five minutes. 

Mr. SUTHERLAND. In order to be consistent with the 
Senator from Alabama, I am obliged to ask that the resolution 
shall lie over under the rule. 

The PRESIDENT pro tempore. Under objection, it neces
sarily does so. 

Mr. POINDEXTER. I give notice, then, that I shall call it 
up to-morrow, and complete my remarks at that time. 

The PRESIDEKT pro tempore. The resolutio-n will go over 
under the rule. 
MEMORI.AJ, .ADDRESSES ON THE LA.TE REPRESENTATIVE SYLVESTER 

CLARK SMITH. 

Mr. PERKINS. I desire to give notice that on Saturday, 
March 1, 1913, I shall ask the Senate to consider resolutions 
commemorative of the life and character of Hon. SYLVEST.I!.--:& 

CLARK SMITH, late a Member of the House from California. 
MEMORIAL ADDRESSES ON THE LATE REPRESENTATIVE ELDERT IL 

HUBB.ABD. 
Mr. CUMMINS. I give notice that on Saturday, March t, 

1913, I shall call up the resolutions commemorative of the life 
and character of Hon. ELBERT H. HUBBARD, late a Member of 
tlle House from Iowa. 

BUREAU OF NATIONAL PARKS. 

Mr. SMOOT. I desire to gtve notice that I will address the 
Senate on Thursday, the 13th, after the routine morning busi~ 
ness, upon the bill (S. 3463) to establish a bureau of national 
parks, and for other purposes. 

INTERSTATE SHil'MENT OF LIQUORS. 

Mr. GALLINGER. I ask that House bill 17593 be laid before 
the Senate . 

T_he bill (H . .R. 17593) to divest intoxicating liquors of their 
interstate commerce character in · certain eases was read twice 
by its title. 

,.Mr. GALLINGER. Mr. President, this bill is very similar in 
its nature ·to the so-called Kenyon bill, and I venture to ask 
unanimous consent that it be now considered. 

Mr. SUTHERLAND. I object, Mr. President . 
The PRESIDENT pro tempore. The Senator from Utah ob

jects. 
Mr. GALLINGElt. Let it be referred to the committee, then. 
The PRESIDENT pro tempore. ·The bill will be referred to 

the ·Committee on the Judiciary. 
Mr. GALLINGER ,gubsequently said: When House bill 17593 

was laid before the Senate I .suggested that it be referred to 
the Committee on the Judiciary. I ask unanimous consent that 
the action of the Senate be rescinded and that the bill be 
allowed to lie on the table for the present. 

The PRESIDENT pro tempore. The Senator from New 
Hampshire asks unanimous consent that the bill indicated by 
him, which was previously referred to the Judiciary Com
mittee, may now lie on the table. Is there objection 7 It will 
be so ordered, without objection. 
REGULATION OF PLAOES OF AMUSEMENTS-VETO MESSAGE ( S . DOC. 

NO. 1066). 

The PRESIDENT pro tempore laid before the Senate the 
following message ·from the President of the United States, 
which was read, and, with the accowpanying papers, referred 
to the Committee on the District of Columbia and ordered to 
be printed: 
To the Senate: 

I return herewith, without approval, Senate bill 2600, entitled 
"An .act to authorize the Commlssioners of the District of 
Columbia to prevent the exhibition of obscene, lewd, indecent, 
or 'Vulgar pictures in · public places of amusement in the District 
of Columbia." 

.Upon inquiry I find that the requirement of section 2, that 
all picture ·films shall be submlted to the District Commis
sioners ·for investigation and approval before exhibition, is, 
under present conditions, not only unnecessary but incapable of 
enforcement without unduly encroaching upon the seri"ices of 
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the police force of the District. In this connection I wish to 
call your attention to the accompanying letter to the Attorney 
General on the subject from the District Commissioners, dated 
February 3, 1913. 

I beg to suggest that the purpose of this bill may be accom
plished by a statute merely prohibit ing, under a penalty, the 
xhibition of objectionable pictures, without the requirement of 

prior im·es tigation and approval by the commissioners before 
exhibition, and to recommend the passage of such a measure. 

WM. H. TAFT. 
TIIE WHITE HOUSE, F ebruary 10, 1913. 
The PRESIDENT pro tempore. The question is, Shall the 

bill pa s, the objections of the President of the United States 
to the contrary notwithstanding? 

.Mr. GALLINGER. Mr. President, that bill which the Presi
dent Ilas vetoed was introduced and earnesUy favored by me, 
:md it passed both Houses of Congress. The Commissioners of 
the District of Columbia gave their approval of the bill. It 
seems to me that the suggestion of the Attorney General is not 
a wise one, and yet it is proper that the committee should give 
it consideration. 

I regret that the bill has been \etoed, inasmuch as I believe 
the proposed law would have done much toward protecting the 
youth of Washington from witnessing pictures that are certainly 
not calculated to imp1·ove their morals or to contribute to their 
education along sound lines. No insti·umentality can be im
ftgined that is better calculated to corrupt the morals of the 
young than indecent pictures, and the bill was intended to pro
tect them from that danger. 

I move that the \eto message and the accompanying bill be 
referred to the Committee on the Dish·ict of Columbia. 

~'he motion was agreed to. 
RIGHT OF WAY IN YELLOWSTONE NATIONAL PARK. 

l\Ir. lUYEilS. l\Ir. President, I had intended at this time to 
a k unanimous consent for the immediate consideration of the 
bill (S. 3130) to authorize the Secretary of the Interior to per
mit the Conrad-Stanford Co. to use certain lanus, but I under
stand--

l\Ir. SUTHERLAND. Mr. President, I object. 
Mr. MYERS. I ha \e not asked for the consiclera ti on of the 

bill, l\fr. President. 
Mr. SUTHERLAND. Oh, I beg pardon. 
)fr. MYERS. I said I had intended to ask it, but the Senator 

from Utah [Mr. SuTHERLANDl stated awhile ago that a num
ber of Senators desire to speak immediately after the close of 
the morning busine s on the Kenyon bill. I had obsened that 
H was set down to be taken up at 3 o'clock,' but I am told 
that there are a number of Senators who desire to speak on it 
before that time. I have no wish whatever to interfere with the 
<lesire of any Senator to address the Senate on that or any other 

- subject, but I ask at this time unanimous consent that an order 
be made that Senate bill 3130 be taken up for consideration im
mediately after the .final disposition of Senate bill 8033, the 
Connecticut River dam bill, which comes up to-morrow. 

Mr. SMOOT. I simply desire to state to the Senator from 
Montana that there are so many unanimous-consent agree
ments now given we can hardly tell where they are going 
to lead: that there is not a single appropriation bill which has 
passed ·both Houses and been agreed upon by the conferees; 
and I certainly shall object at present to any unanimous-con
sent agreement for consideration of a bill, unless it is provided 
it shall not interfere with appropriation bills and conference 
i·eports. 

l\lr. :MYERS. Mr. President, I will add that qualification to 
my request, providing that it shall not interfere with the con
sideration of approp1iation bills or conference reports. 

:Mr. GALLINGER. Or a previous unanimous-consent ngree-
ment. 

Mr. SWANSON. And I should like--
1\lr. SUTHERLAND. For the pre ent I object to the request. 
The PRESIDEl\'T pro tempore. Objection is made. 
Mr. l\IYERS. I haYe been trying for a long time to get up 

this bill. It is manifest that I can not get it up in any other 
way.• It is on the calendar, but whenever it is called on the 
calendar for objected bills there is objection made, which is all 
right. It is the privilege of any Senator to objed, of course. 
The calendar is never called so that the bill can be l'eached on 
its own right, and I know of no other way of getting the bill 
before the Senate. 

Therefore I move that, notwithstanding the objection, an 
order be made now that the bill be taken up for considerntion 
immediately after the final disposition of Senate bill 8033, pro
\iding that it shall not interfere with the consideration of ap· 
propriation bills or conference reports. 

:Mr. SMOOT. Is that motion in order? 

The PRESIDENT pro tempore. The Ohair will state Umt it 
would require a two-thirds vote. The Senate can make a special 
order at any time, but a special order requires a two-thirds 
vote. 

Mr. MYERS. It requires only a majority vote to consider it, 
does it not? 

The PRESIDENT pro tempore. But to make a sp~c iaJ order 
requires a two-thirds vote . 
. l\fr. MYERS. The bill was introduced nearly two years n"'o, 
m the summer of 1911, and I am about despairing of ever 
getting it to a wte. I will withdraw the motion. 

INTERSTATE SHIPMENT OF LIQUORS. 
.Mr. CURTIS. .Mr. President, I had expected to submit some 

remarl~s in favor of the Kenyon-Sheppard bill, bu t on account 
of an important committee meeting on an appropl'iation bill it 
will be impossible fo r me to remain <luring the di cu sion and 
to submit remarks. I therefore ask unanimous consent to print 
the followi11g excerpts from the Central Christian A<lvoca te 
which give strong reasons for the passage of the bill. ' 

'Ihe PRESIDENT pro tempore. Is there objection to print
ing in the RECORD the matter indicated l..>y the Sena tor from 
Kansas? The Chair hears none. 

The matter referred to is as follows: 
[Ex~erpts from th~ Central Christian Advoca te, publish ed a t Kansas 

City, Mo., Claudius B. Spencer, D. D., eilitor, December 2;;, 1912. ) 

IXTERST.ATE CO:llllERCE IX I:!\TOXICATlXO LIQUOR S. 

To th e v cop1e of Kansas: 
" For our altars and your firesides." It has ever been the senu. 

ment of humanity that the mo t sacred h'easures are the alta r and 
firesides of the people. This it is which has written the most sublime 
chapters .of history. For their altars and fi1·esides men ha ve willingly 
shed th~u· blood. The sentiment is the fountain of patriotism; it i 
~he ba~1s o~ laws. To stand by :rnd see their altars and fil'es ides 
Jeopardized is an act unworthy of real men. 

Citizens of Kansas, the interstate-commerce laws shield men-of that 
grnde of character· capable of doing it- in shipping into your bordt>rs 
intoxicating liquors which is prohibited, undet· the mo t severe penaltie 
by _your laws. This Federal shelter you feel to be not only a n u llifi: 
cat10n of yours law , but also an attack upon your fire~ides and alta r . . 
And, citizens of Kansas, you believe the Kenyon-Sheppard bill, 'ena te 
No. 4043, will give you relief from such Federa l protection of men who 
in your own State are branded as criminals and punish ed by sentence 
to State prison. 

N ULLIFYIXG THE STATlil LAW , . 

We call your attention, citizens of Kansas, to the action t aken by 
the Southern Sociological Congress, held a little time ago in Nash ville, 
Tenn. The question of this nullification of State laws relating t o t he 
prohibition of the sale of intoxicating liquors was under consideration. 
'l'he following action was taken without a di senting voice : 

"Throughout the Southern St ates determined opposition to this traf
fic has resulted in the enactment of laws by which five entire States 
and approximately 00 per cent of the terri tory of the r emaining St ates 
of our southland now forbid the sale of intoxica ting liquors. 

"Under the pre ent Federal law the States are powerless to prevent 
the importation of intoxicating liquors from other States, even wh en 
consigned to notorious violators of law and for the avowed purpose of 
sale contrary to the Jaws of t he State. Under our system of govern· 
ment a citizen of one State should not be given privileges and oppor
tunities under the protection of inter . tate commerce which the people 
have wisely denied to their own citizen hip wi t hin the t ate. 

"Theref ore, in -view of all the e things, be it 
"Reeoli:ed, That it is unjust to St ates having prohillitecl t he l lquo 1· 

traffic, in whole or in part, fol' the Federal Government to permit p o
ple in other States to ship these States alcoholic liquors intended to !Je 
used in violation of their laws ; and we call upon Congress to pa s 
promptly the Kenyon-Sheppard-Webb·hlcCumber bill, wh_ich will permit 
the States to enforce their own laws by preventing the introduction of 
liquors from other States into their ten·itory for unlawful purposes. 

"we insist that the present situation is both anomalous and intoler· 
able. The fact that outside and irresponsible citizens of other States 
should, under the guise and protection of interstate commerce, have the 
power to furnish the bootle~ger and the blind tiger with their supplies 
of liquors by mean of which they carry on their unlawful traffic is 
repugnant to every sentiment of justice and of fail' dealing between the 
Federal Government, under its delegated commercial power, and the 
States, under their inherent powers of police. We ins is t that no po· 
litical issue transcends this in importance, going dil'ectly, as it doe , to 
that relationship of equality and comity which should be established 
and maintained between them under om· dual system of ~overnment. • 

The Southern Sociological Congre s then unanimou 11y pas ed this 
resolution : 

"we therefore urge Senators and Representatives in Congress to 
support both with their influence and votes, the pending bill above 
named 'and vigorously to oppo e the efforts of the liquor interes ts of 
the country to delay and defeat it." 

ANALYSIS OF :KEXYOX-SIIErPARD BILL. 

Citizens of Kansas, lest it mny have es-:!aped you, we beg to a ·k you, 
What is this Kenyon· heppard bill, S. 4043 ? Stripped of its verbi<1ge, 
to use the summary of Senator ANoEns of Tennesi-;ee, it is : 

"Be it enacted, etc., That the shipment of in toxicating liquors from 
one State into any other State by any pei·son to be received or used in 
violation of any law of such State is hereby prohibited." 

The bill is not a prohibition biJi. We might wish 'it were; but it is 
not. It does not prevent a man from dri:ikln"' intoxicating liqnor. It 
has no penalties. It simply lifts the shelter which the Federal Govern
ment has placed around men of such character as to ship to men in 
prohibition State intoxicating liquors to be sold contrary to and in 
defiance of State laws. 

Precisely what the bill is intended to stop is set forth in thiR circular 
sent into Idaho, a dry tate, by a liquor firm in Salt Lake City. In 
his speech in the , enate. December 17, Senator Ki;:"~o:-.r , author of the 
bill, held aloft the circular; it was illumiuuted with pictures of ,Uncle 
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Sam, some ten in number, in various poses, and at the top was this 
announcement, "Uncle Sam our partner." The circular was then read 
by Senator KENYON. We reproduce the circular: 

" UNCLE SAM rs OUR PARTl\'Elt. 

"THE FRED J. KmsEL Co., OGDE~. UTAH. 
"Man Orde1· Li.q1wr Depart1nent. 

" To m~et the surprisingly increasing demand from dry Idaho coun
ties and other dry sections we have increased our bottled 1n bond nnd 
blended whisky stock and are ready to supply all demands from the 
thirsty, be they bankers, merchants, tradesmen, laborers, ministers, boot
leggers, or even politicians, from the governor down to the least official. 

" Our list includes the following well-known brands: Sunny Brook, Old 
Crow, Old Kis el, Hermitage, Our Joe, Guckenheimer, Paul Jones, and 
Chicken Cock. 

" P abst Blue Ribbon, 'the Beer of Quality.' Idan-ha, the monarch of 
table and medicinal waters; also finest of wines and brandies from our 
own winery at Sacramento, Cal. 

" Price lists furnished on application. Address all communications 
to the F1·ed J. Kiesel Co., Mail Order Department, Ogden, Utah." 

T his ckcular rumctly sets forth what "partnership" it is the Ken
:ron-Sheppard bill is intended to dissolve. 

COXDITIONS DEMANDING THE KE~-YOK-SHEPP .. Um BILL. 

We wish to leave no stone unturned to show the people of the West 
tha t this statement of the Salt Lake defiers of the Idaho laws ls cor
rect. We may be permitted to quote from some remarks of the senior 
Senator from Georgia upon this subject: 

" Briefil s tated, the conditions which demand the passage of this or 
some siIDllar bill are these : Every State in which the traffic in liquors 
has been prohibited by law is deluged with whisky ~nt in by people 
from. other States under the shelter of the interstate-commerce law. 
There are daily tra.inloads of liquors in bottles, jugs, and other pack
ages sent into the $tate consigned to persons, real and fictitious, and 
every railway station and every express company office in the State are 
converted into the most extensive and active whisky shops, from which 
whisky is openly distributed in great quantities. Liquor dealers in 
other States secure the names of all persons in a community, and 
through the mails :flood them with advertisements of whisky with 
the most liberal and attractive propositions for the sale and sblpment 
of the same. Freed from the expense of the middleman, the distiller or 
dealer in other States is enabled to sell to the individual in the prohi
bition State at a less price than the purchaser formerly paid to the 
domestic whisky dealer. It is evident that under such circumstances 
the prohibition law of a State is practically nullified, and intoxicatinR 
liquors are imposed upon its people against the will of the majority.' 

CHAllACTER OF COMMOl>ITY AIMED AT, 

There is another phase : What ls the character of the b11Biness such 
States as Kansas, Oklahoma, North Dakota, Tennessee haye driven 
from the ranks of respectable and permissible occupations? We will 
make no appeal to sentiment. We will accept the definitions made by 
the Supreme Court of the United States, a tribunal incapable of being 
swerved by rhetoric or sentimentality-the SupremE! Court of the 
United States, in a number of cases~ with reference to this. In the 
case of Welsh v. State (126 Ind., 72J the court sa'.,Ys that-

" The license law treats the traffic as dangerous, as dangerous to 
public and private morals, and as dang.erous to the public peace and 
the good order of society." 

In The State v. Gerhardt (145 Ind., 439) the court says: 
" The unrestricted traffic in lntoxieating liquors has been found by 

sad experience to be fraught with great evil and to result in the most 
demoralizing influence upon prtvate morais and the peace and safety of 
the public." 

In Mugler v. Kansas (123 U. S., 623, 685-662) the Supreme Court 
of the United States said : · 

" It is not necessary for the sake of justifying the State oogislation 
now under consideration to array the appalling statistics of misery, 
pauperism, and crime which have their origin in the use or abuse of 
ardent spirits. • • • For we can not shut out of view the fact 
within the knowledge of all that the public health, the public morals, 
and the public safety may be endangered by the general use of intoxi
cating drinITTI ; nor the fact established by statistics acceptable to 
everyone that the idleness, disorder, pauperism, and crime existing in 
the country are in some degree at least traceable to · this evil." 

Again, the Supreme Court of the United States, in Crowley v. 
Christensen (137 U. S., 86), says: 

" By the general concurrence of opinion of every civilized and 
Christian community there are few sources of crime and misery to 
society equal to the dramshop, where intoxicating liquors in small 
quantities, to be drunk at the time, are sold. Every State shows a 
greater amount of crime and misery attributable to the use of ardent 
spirits obtained at these retail liquor saloons than to any other source.'' 

This ls the business which the States of Kansas and Oklahoma and 
others have had the moral courage to rise up and abolish. It is ab
horred by the people. To engage in it is punishable by sente!lce to 
State's prison and the striped clothes of a convict. And this ls the 
business which is defiantly carried on under the protection of Federtil 
decisions as to interstate commerce, the only requisite being that a 
man shall ship his goods from a point outside of the State, he then 
being free to laugh at the State laws, which would send him to State's 
prison, to scorn, seeing "Uncle Sam is his partner," by such protection 
'£he Kenyon-Sheppard bill deprives the shipper of that impeneb:able 
partnership. 

THE LIQUOR PEOPLn A.YD THE BILL. 

How the liquor people regard this bill may be seen from the follow-
in..,.. 

0. 
[From Bonforts Wine and Spirit Circular, Nov. 25, 1912.] 

" Congress convenes December 2. On December 16 the Kenyon blll 
( s. 4043) will be made the special order of business. This bill ls 'the 
most dangerous measure ever aimed a1: the llquof traffic. What have 
you done to defeat it? Your Senator and your Congressman are your 
representatives and must listen to your protest. This bill must be 
killed. It will not die unless Senators and Congressmen arQ made 
aware of the strong opposition to it. You can do a great deal to help 
defeat this bill. The passage of the KenY.on bill will be the biggest 
victory ever won by the Anti-Saloon League. What are you going to 
do about it?" · 
[Circular being s.ent out to llquor dealers by David Wise & Co., dis-

tillers and wholesale liquor dealers of Chicago.] 
"EXTREMELY IMPORTANT. 

"On December 16 next there will come up in the United States Sen
ate at Washington, D. C., a bill known as the 'amended Kenyon bill,' 
No. 4043. This bill would take liquors out of interstate commerce. 

This means that you could not ha-ve whish-y, wines, ooer, or other liquor 
shipped to you, eithe1· by freight or express, if you live in a territort 
where the sale of liquor is forbidden. 

"Please act quickly. Get as many well-known and prominent citi
zens as you can to write to your United States Senators, protesting 
against the passage of this bill. Letters of protest should go to Wash
ington ootween December 1 and 12." 

KANSAS CITY AND ST. LOUIS OPPOXENTS OF THE BILL. 

And now, citizens of Kansas, and, for that matter, of Oklahoma, nil 
this is written to a:waken you to the necessity of immediately petition
ing the Senate to liberate you from the coils of the python which this 
" partnership " has fastened about you. And why? 

You would think, citizens of Kansas and Oklahoma, that the 'senate 
would be more than ready to give you this relief. It is your altars and 
firesides that are at stake. President-elect Woodrow Wilson, April 2, 
1912, in vetoing a bill fassed by the New Jersey Legislature, spoke con
cernin"' the attitude o the Federal Government on this questien. He 
said : 'T, It is a mistaken and hurtful Federal policy.'' The people of 
Kansas anu Oklahoma know in bitterness it is a hurtful and a mis
taken policy. 

Beyond d-0ubt this Federal protection of the intershipment of pro
hibited intoxicating liquors would be dissolved were it not for the 
pressme of the liquor trade which ls fattening on this defiance of the 
State laws and for the added strength of those who for some reason 
are petitioning the Senate not to lift the Federal shelter from those 
thus nulillying the State laws. 

WHY THOSE ~IGNAT~ES? 
The CO:YG:RESSIO~AL RECORD for December 16 contains the informa

tion of petitions remonstrutin15 against the passage of the Kenyon
Sheppard bill 4043, which strips the liquor trade of its Federal 
protection in defying the laws of prohibition States. Among the peti
tioners were Loeal Union No. 43, Beer Drtvers and Stablemen, Inter
national Union of United Brewery Workmen of America; Local Unions 
Nos. 237, 246. and 279, International Union of United Brewery Work
men of America!..-~ o! St. Louis; the Trade Assembly of Joplin, all 
in the State of Missouri; and the National German-American Alliance 
of Missou1·i, remonstrating against the passage of the so-called Kenyon
Sheppard interstate liquor bill. 

Also, sundry telegr3.IDS in the nature. of memorials from Strandberg, 
McGreevy & Co., the Southwestern National Bank of Commerce, the 
Densmore Hotel Co., Edwn.rd J. Mc:Mahan, the Bauer Machine Works, 
the Commerce 'fiust Co., the Nlles & Moser Cigar Co., the First National 
Bank, the Kumpfs Insurance Agency, the Hodes Planing Mill the A. J. 
Shirk Rol>1ing Co., the Kupper Hotel Co., Charles Campbell, the Central 
Brass Works Co., Rothenberg & Schloss, the C. C. Yost Pie Co., and the 
Ridley Machine Works Co., all of Kansas City, Mo., remonstrating 
a~ainst the passage of the so-called Kenyon-Sheppard interstate liquor 
bill. 

What can not fail to impress the citizenship of the western and south· 
western country is the presence among these signatures not only of the 
" beer drivers and stablemen " and brewery roustabouts but of the 
SouthwesteTn National Bank of Commerce, the Commerce Trust, and 
the First National Bank, of Kansas City. In behalf of the citizens of 
Kansas and Oklahoma we must ask, Why? 

One thing we believe, so long as Kansas stands the sight of an ad
vertisement, document, bill, draft, check, or other matter relating to 
the signers of the above appeal against what the people of Kansas 
believe and know to be an absolutely essential safeguard of their altars 
and firesides will call up a definite recollection of the attitude of these 
partie9 toward this relief. And this we regret. Possibly they will also. 

Mr. POMERENE. Mr. President, I can not vote for this bill 
for the following reasons 1 

First. It ls clearly unconstitutional. This is not a question 
of the prohibition of the liquor traffic by Congress nor is it a 
question of regulation by Congress. The purpose is to have 
Congress delegate the power to the several general assemblies of 
the country to make such police regulations as to them may 
seem proper relative to the inspection and seizuTe of intoxi· 
eating liquors in interstate trade. Congress is given full power 
to regulate interstate commerce. None of it is reserved to the 
States. Congress only has such powers as are conferred upon it 
by the Constitution. In no respect is it authorized to transfer 
this responsibility or power to the general assemblies. 

Second. Waiving the question of the constitutionality of the 
bill, it is tmfair and unjust, because the validity of an inter
sta.te shipment may depend wholly upon the bad faith of the 
vendee or of somebody directly or indirectly connected with the 
transaction, and the property may be seized by the State au
thorities and confiscated before it reaches the consignee, though 
the consignor was acting in the best of faith. 

Ours is a dual form of government. The powers of SO"fer· 
eignty have been divided. Part of them are retained by the 
State and part are delegated to the Federal Government. All 
powers not delegated to the Federal Go"Vernment, and not pro
hibited to the S.tates, remain with the States and with the peo
ple. And it must f<>llow that all powers which are delegated to 
the Federal Government are not retained by the people, unless 
they are so reserved to be exercised concurrently. 

"It does not admit of argument," says Chief Justice Fuller 
(In re Rahrer, 140 U. S., 560), "that Congress ean neither dele-
gate its own powers nor enlarge those of a State." 

Section 8 of Article I of the Constitution gave to Congress the 
power .......... 

To regulate commerce witli foreign nations and among the several 
States and with the .Indian tribes. 

Nowhere is any part of this power retained by the States or 
the people. 

The police power rests with the States. The power to regulate 
commerce among the States is vested in Congress. Any student 
of this subject recognizes the fact that there may be and often 
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is u twilight zone where it is difficult to say wh~t acts of sov
ereignty relate to the commerce power and what to the police 
power. But whereYer this difficulty arises the Constitution has 
not left it unsolved, because by Article VI it proyides that-

This Constitution and the laws of the United States, which shall be 
made in pursuance thereof, and all treaties made or which shall be ma.de 
under the authority of the United States, shall be the supreme law of 
the land. 

It necessarily follo"·s if there is any conflict of jurisdiction 
betwe~n the commerce power of the If'ederal Goyernment and 
the police power of the States the former must prevail. 

Chief Justice Fuller, in In re Raher (140 U. S., 555), says: 
The power of Congress to regulate commerce among the several 

States, when the subjects of that power are national in their nature, is 
also exclusive. '.fhe Constitution does not provide that interstate .com
merce shall be free, but by the grant of this exclusive power to regulate 
it it was left free, except as Congress might impose restraint. 'l'here
fore it has been determined that the failure of Congre s to exercise this 
exclu ive power in any case is an expression of its will that the subject 
shall be free from restrictions or impositions upon it by the several 
:::ltates. (Robbins v. Shelby Taxing Dist., 120 U. S., 48V.) And if a 
law passed by a State in the exercise of its acknowledged powers comes 
into conflict with that will, the Congress and the State can not occupy 
the position of equal opposing sovereignties, because the Constitution 
declares its supremacy and that of the laws passed in pursuance thereof. 
(Gibbons v. Ogden, 9 Wheat., 1, 210.) That which is not supreme must 
yield to that n-hich is supreme. (Brown v. Maryland, 12 Wheat., 41V, 
448.) 

'Yhat is it proposed to do by the Kenyon bill, so · called? Sec
tion 1, as reported by the committee, reads : 

That the shipment or transportation in any manner or by any means 
whatsoever of any spi1'ituo1ts, dnous, malted, fermented, or other intoxi· 
eating liquor of any kind, including beer, ale, or wine, from one State, 
'.ferritory, or District of the United States or place noncontiguous to 
but subject to the jurisdiction thereof, into any other State, Territory, 
or District of the United States, or place noncontiguous to but subject 
to the jurisdiction thereof, or from any foreign country into any State, 
'.l'crritory, or District of the United States, or place noncontiguous to 
but subject to the jurisdiction thereof, which said spit"ituotts, vinous, 
malted, fennented, or other intoxicating liq1101· is intended, by. any per
son interested therein directlv 01· i11dfrectly, or in any manner con11ected 
1cith tlze transaction, to be received, possessed, or kept, or ii~ any man-
11er ftsed, eUher i ·11 the origi11al package or otherwise, in violation of 
any law of such State, Territory, or District of the United States, 01· 
place noncontiguous to. but subject to the jurisdiction thereof, enacted 
in the exercise of the police powers of such State, Territory, or Dis
trict of the United States, or place noncontiguous to but subject to the 
jurLdiction thereof, is hereby prohibited. 

Section 2 reads: 
That all f ermented, distilled, or other i11to.ricati11g liquors or Uquicls 

t ransported i11to any State or Territory, or remaining thercia for ttse, 
consumption, sale, or storage thcrei-1~, shall, upon arrival within the 
boundal"ies of such State or 'l'erritory and before delivery to the con· 
signee, be subject to the operation and effect of the laws of such State 
or· Territory enacted in the exercise of its reserved police powers, to 
the same extent and in the same manner as though such liquids or 
liquors had been produced in such State or Territot·y, and shall not be 
exempt therefrom by reason of being introduced therein in original pack
ages or otherwise. 

Stripped of its legal verbiage this bill in section 1 declares that 
the shipment or transportation in any manner or by any means 
of any intoxicating liquor from one State to another, which 
intoxicating liquor is "intended by any person interested therein, 
directly or indirectly, or in any manner connected with the 
transaction, to be recei \·ed, possessed, or kept, or in any manner 
used, either in the original package or otllerwise, to be in viola
tion of the law of such State," is prohibited. 

And section 2 provides that all such intoxicating liquor, when 
transported into any State or remaining therein for use, con
sumption, sale, or storage therein, upon arrival within the 
boundaries of such State, and before deli-very to the consignee, 
shall be subject to the operation and effect of the laws of such 
State enacted in the exercise of its reserved police powers to the 
extent and in the same manner as though such liquor had been 
produced in such State. 

A careful analysis of this bill shows : 
First. That if any person, whether be be seller or purchaser 

or transportation company or any person directly or indirectly 
interested therein, or in any manner connected with the transac
tion, intends to receive or possess or keep or in any manner use 
said liquor in violation of law, then the transportation is pro
hibited. In other words, if the vendor in one State should sell 
intoxicating liquor in good faith to a vendee in dry territory in 
another State under the representations by the vendee that it 
"as to be used for medicinal, chemical, pharmaceutical, or snc
ramental purposes, or if the common carrier in good faith trans
ported the liquor to be used for such purposes, and, in fact, the 
yendee did not intend to use it for any of those purposes, but 
intended to use it in yiolation of the law of the State or of the 
.county or of the township or of the municipality or of the resi
dential district in which the consignee lived, the property could 
be seized by the officers of the State immediately upon its cross
ing the border line of the · State aucl before it reached the con
signee and could be confiscated, if the State by its law would 
so declare. 

Second. It is also appa rent that if the ·vendor living in one 
State should contract t o sell and transport liquol· to a vendee 
in another State for lawful use, consumption, sale, or storage, 
and the contract should seemingly be made in the best of good 
faith by both parties thereto, and the liquor was afterwards 
shipped, the vendee could refuse to pay for it, because he could 
say, " I did not at the time of the purchase intend to use, con
sume, sell, or store this liquor legally, but I intended to use it 
in violation of law." 

Third. An examination of this bill further discloses, if it be
comes a law.' that Congress does not haye any fixed policy with 
respect to either . the transportation, the use, coru.mmptiou, Eale, 
or storage of liquors. It is an attempt to reliern the Federal 
Government from all r esponsibility. It is an effort to delegate 
or, if not to delegate, to abdicate the power which the veople 
gave to the Federal Government over interstate commerce and 
leave it subject to the will of the several States and localities 
therein. 
Four~h. In the State of Ohio we have county local option, 

township local option, municipal local option, residential district 
local option, and municipalities are clothed with authority to 
prohibit by ordinance the sale of liquor within their limits. 

Elections can be had on this subject every three years in 
counties. ~nd every two years in townships anu municipalities, 
and petitions may be presented and hearings may ba had to 
determine the question every two years in residential districts. 

There are 1,379 townships in the State of Ohio. Under the 
Kenyon bill, if enacted, the shipment of liquor from another 
State to any of these counties, townships, municipalities, or 
residential districts would be legal or illegal as they were wet 
or dry, and subject to change every three years in the counties 
and every two years in the other political divisions. Purchasers 
might live in dry territory and do business in wet territory aml 
haYe their point of shipment either in wet or dry territory. The 
liquor which is ordered by the purchaser may be for legal use 
in the township where he does business or for illegal use iu the 
township in which he Jives. 

Under the Kenyon bill, if an illegal use, or consumption, or 
sale, or storage, or transpor tation. is intended by anyone dirently 
or indirectly connected with the transaction, the liquor is sub· 
ject to search and seizure and even confiscation at the State 
line. A train which is carrying passengers and merchandise 
may be stopped, if the State legislature should authorize, at the 
Pennsylvania line, in order to search for liquor intended for au 
illegal purpose by some consignee living near the Indiana bor
der. And it is worthy of thought to consider just how an 
official is to determine whether this liquor is intended to be used 
legally or illegally. 

Whether this legislation is right or wrong, whether it is 
politic or impolitic, I am not now going to consider further. 
I call attention to these facts especially in order to determine 
what the effect is going to be upon interstate commerce. 
Clearly, if this bill is constitutional, it would confer upon the 
several States the power to do the things which I have just 
described. And if the State did any of these things, would it 
not be placing a burden upon interstate commerce? Would it 
not directly hamper and interfere with the transportation of 
passengers and of all classes of commodities as well as of liquor 
when on an interstate train? Would it not embarrass traffic 
to have this train stopped at the Pennsylvania line in order to 
search for some liquor which it was thought was intended for 
illegal use in Cincinnati, Dayton, Columbus, or Toledo? Would 
it not interfere with the right of contract by the citizens of 
one State with citizens of another? Surely these acts would 
be burdensome to interstate traffic. In other words, such legis
lation would be a direct interference with the regulation of 
interstate commerce. 

I think, therefore, that it is clear : 
First. That the power to regulate interstate commerce was 

surrendered by the States and vested in Congress; 
Secondly. That if it is vested in Congress, it does not remain 

with the States; and . 
Thirdly. That if Congress has the power to permit the States 

to make any such regulations as I haye referred to, it must be 
found in the Constitution. 

Congress has no power of legislation save that which the Con
stitution giyes it. Where, in the Constitution, is the authority 
given to the Congress whereby it can redeed-if I may use the 
term-this power back to the States from· whence it came'? 
Clearly it is not expre....;:isly given. In what clause of the Con
stitution is it impliedly given? This bill does not say '"Con
gress is hereby regulating." It does say, in effect, "We grant 
permission to the States and to the EJeYeral localities in those 
States to control interstate commerce, and they are to say 
whether interstate transportation is lawful or unlawful." In 

• 
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otller words, 4 States may have 48 different policies respect
ing interstate shipments of liquor, and in each political sub
division of tlle State the manufacture or sale or use of liquor 
may be legal or iJlegal, depending upon the choice of each· and 
upon the authority girnn to each by the general assemblies in 
the States in wllich it may be located. 

Each locality ought to have the right to determine this 
matter for itself so far as it can consistent wifa constitutional 
authority. 

I do not believe, sir, that it was ever the intention of the 
fathers, when the Federal Constitution was adopted, that this 
power over interstate commerce was to be shifted from Stde 
to Nation, and then from Nation back to State. If it was so 
intended, somewhere within the limits of the Constitution there 
would be some hint that such was the purpose. 

The fact that this bill is presented is a concession that the 
States do not have the power to control the shipment from an
other State of intoxicating liquors or to search an interstate 
agency and seize Uie liquor prior to the deliYery to the con-
signee. · 

It :nust therefore remain in Congress. If Congress can dele
gate this power to the States, it must be because Congress pos
se ses that r1ower under some provision of the Constitution. 
As the power to rfgulate commerce is clearly given to Congress, 
how can it be gi>en back to the States? Where is the provision 
in the Constitution authorizing Congress to delegate this power 
back to the States, either by direction or by indirection? If 
there is no such power anywhere contained in the Constih1tion, 
then it seems to me that it is clear there is no authority under 
which this bill can be legally passed. 

A transportation line leading from one State into another is 
nu agency for inter 'late commerce. As an agency of interstate. 
conunerce, it is within the power of Congre s to control it, and, 
ueing within the power of Congress to control it, though a por
tion of the line is within a State, it is, so far as the power of 
regulation is concerned, as much foreign to the State as is the 
territory beyond the boundaries of the State. The State can 
not regulate commerce which 1s beyond its boundaries, and 
neither, in my judgment, can it control or regulate the com
merce which is conducted by an agency within the State so long 
as it is an interstate agency. 

It is suggested with much plausibility that if the legislature 
can forbid or conh·ol the sale of liquor within the State, and 
can n.ot control or regulate the sale of liquor therein by a man 
without the State, it is giving the man outside the State greater 
privileges than bas the man within the State. This may !Je so, 
but, if so, it addre es itself only as to the question of what 
the law ought to be and not as to the question of what it is or 
can be made constitutionally. 

Let us take the other born of the dilemma. Assume for the 
sake of argument that the legislature has the power to forbid 
the sale and delivery by some one outside of the State to some 
one within the State, then we are conferring upon the legi latnre 
of a State the power to control the interstate commerce by a 
man without the State. In other words, the legislative power of 
the State is extending beyond the State and over a man who 
is not subject to its jurisdiction. From the standpoint of a 
citizen within the State present conditions may seem unfair, 
but no more unfair than is the legislation of the proposed 
character to the citizen Of another State in the second instance 
just cited. All of this argument shows the wisdom of the 
fathers in leaving interstate commerce to the jurisdiction and 
control of Congres . And if we are not content with pre ent 
conditions, we mu t change the form of our Government by 
amending the Federal Constitution. There is no e_scape from it. 
. In United States v. E. C. Knight Co. (156 U. S., 1, 13) the 
Supreme Court says: 

It is vital that the independence of the commercial powet• and of the 
police power, and the delimitation between them, however· sometimes 
perplexing, should always be recognized and observed, for while the one 
furnishes the strongest bond of union the other is essential to the 
prese1·vation of the autonomy of the States as required by our dual 
form of government; and acknowledged evils, however grave and 
urgent they nay appear to be, had better be borne than the risk be run 
in the etrort to suppress them of more serious consequences by resort 
to expedients of even doubtful constitutionality. 

ADJUDICATIOXS. 

Let us now turn to some of the adjudications bearing upon 
the subject of interstate commerce in liquors to ascertain 
what light, if any, we can fi:q.d upon the subject of the pending 
bill touching the power of the Congress and of the States. 

In Bowman v. Chicago & North Western Railway Co. (125 
U. S., 46) the que tion was the effect of a statute of the State 
of Iowa on the interstate shipment of liquors which forbade 
common carriers bringing into that State from any other State 
intoxicating liquors without first being furnished with a certifi
cate of the auditor of the county to which it w_as to be trans-

XLIX--1 3 

ferred to the effect that the consignee was authorized to sell 
intoxicating liquors in that county. 'l'he defendant was sueu as 
a common carrier in the State of Illinois for breach of duty 
in refusing to transport from Illinois to Iowa a shipment of 
liquor. The railroad interposed as a defense the Imva State 
law. The court said (p. 4 6) : 

Has the law of Iowa any extra-territorial force which does not belong 
to the law of the State of Illinois? If the law of Iowa forbids the 
delivery and the law of Illinois requires the transportnion. which of the 
two shall prevail? How can the former make void the latter ? 

On page 485 the court quotes from T"·elfth Ho,yard, i1agc 
290, the following : 

· The subjects, indeed, upon which Congress can act under this power 
are of infinite variety, requiring for their successful management dif
fet•ent plans or modes of treatment. . Some of them are national in 
their character and admit and 1·equire uniformity of regulation affect
ing alike all the Statl's. Others are local or are mere aids to commP11ce 
and can only be properly regulated by prnvisions adapted to th eir 
special circumstances and localitie . Of the form er class may be men
tioned all that 11ortio1i of commerce tcith fo1·eig1~ countries or betu:een 
the States ichich consists iii tile tmnspo1·tatio11, pttrclwse, sale. and 
e:rcltange of commod-ities. Here there can of necessity be only one sys
tem or plan of regulations, and that Congress alone can pre cribe. Its 
nonaction in such cases with respect to any particular commodity or 
mode of transportation is a declal."ation of its purpose that the com
modity or by that means of transportation shall be free. 'l'llere 1co11ld 
otlzencise be 110 security against co11fiicti11g 1-egulations of different 
States, each 4iscrimi11ating in fai;o1· of its oion 1woducts and agai118t tl1e 
vroducts of citizens of othe1· States . A.nd it is a mattet· of public his
tory that the object. of vesting in Congress the power to regulate com
merce with foreign nations and among the States was to insure uni
formity of regulation against conflicting and di criminating 'tate legis
lation. 

Again, on page 4 9, in the Bowman case, the court quote np
pro\ingJy from Hall v. De Cuir (95 U. S., 4 8): 

But we think it may safely be said that State legislation which eeks 
to impose a direct burden upon interstate commerce or to interfere 
directly with its freedom does encroach upon the exclusi>e power of 
Congress. 

The court concluded: 
That the statute of Iowa, the validity of which is dmwn in question 

in this case, does not fall within this enumeration of legitimate exercise 
of the police power. It is not an exercise of the juri diction of the 
State onr persons and property within its limits. On the contrary, 
it is an attempt to exert that jurisdiction ovet· persons and propPrty 
within the limits of other States. It seeks to prohibit and stop their 
passage and importation into its own limits and is designated as a 
regulation for the conduct of commerce before the met·chaudise is 
brought to its border. * * * It is therefore a regulation of that 
charactel." which constitutes an unauthorized interference with the 
power given to Congress over the subject. 

In Leisy v . Hardin (135 U. S., 100) the court held: 
A. statute of the State of .Jowa prohibiting the sale of any intoxicat

ing lif!UOl."S, except for pharmaceutical, medicinal, chemical. ot· sacra
!Ilental pm:poses and undet· a l!cen e from a county court of the State, 
is, as applied to a sale by the importe1· and in the original package.· or 
kegs, unbroken and unopened, of such liquors manufactured in and 
brought from another State, unconstitutional and void as repugnant to 
the clattse of the Constitution granting to Congre s the power to regu
late commerce with foreign nations and among the several States. 

This rule was later modified by the Wil on Act. 
Chief Justice Fuller (p. 108), in tlle case just referred to, 

says : 
The power vested in Congre. "to regulate commerce with forcian 

11ations and among the several States and with the Indian tribes" "'i 
the powet· to pre cribe the rule by which that commerce i. to be 
governed and is a power complete in itself, acknowledging no limitations 
other •than those prescribed in the Constitution. It i coextensi>e with 
the subject on which it acts and can not be stopped at the external 
boundary of a State, but must enter its intet·ior and mu. t be capable 
of authorizing the disposition of those articles which it introduces so 
that they may become mingled with the common mass of property 
within the territot·y entered. (Gibbons v. Ogden, D Wheat., 1; Brown ii. 
Maryland, 12 Wheat., 41D.) 

On August 8, 1890, Congress pasc ed the Wil on Act. It pro
vided: 

That all fermented, distilled, or other intuxi\!ating liquors or liquids 
h·ansported into any State or Territory. or remnining therein for use, 
consumption, sale, 01· stora~e therein. shall, upo1i arrir:al in, such State 
or 'l'erritorv, be subject to the operation and el'l'ect of the laws of such 
State or Territory enacted in the exercise of its police powers to the 
same cxtept and in the same manner as though such liquors had been 
produced in such State or '.rerritory, and shall not be exe~npt there
from by reason of being introduced therein in original packages or 
otherwise. 

This statute came up for consideration in In re R::ihrer (140 
U. S., 545), and was su tained by the court. The question in
volved therei.µ was as to whether liquors in the original pa ·k
ages could be sold in the State of Kansas under a law of the 
State forbiduing its manufacture or sale. It will be noted tlrnt 
the only question before the court was the Yalidity of a ale 
within the State. It did not involve the ntlidity of the act of 
interstate transportation. 

In Rhodes v. Iowa (170 U. S., 412) the Wilson Act again 
cam·e before the Supreme Court. The Iowa statute forbade 
any common carrier or person transporting from one place 
to another in the State any intoxicating liquors without first 
being furnished with a certificate from the county auuitor to 
the effect that the consignee was authorized to sell intoxicating 
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liquors in that .county. The question in the en e was, Does the 
Iowa statute apply to a hipment made in Illinois for delirnry 
to the consignee in Iowa? 

The liquor wus seized by the constable shortly after it was 
remoYed from the train to the freight house, and was condemned 
and there destroyed. It bad been held in the Bowman case that 
the transportation of merchandise from one State h1to and 
aero another was inter tate commerce, and was protected from 
the operation of the State laws from the moment of shipm-ent 
whil t in transit and up to the ending of the journey by the 
deli'rery of the goods to the consignee at the place to which 
they were consigned. 

And in the Rhodes case (170 U. S., 412). to which I shall 
hereafter refer, Mr. Ju ·tice Wbite, in di cussing the B-Owman 
case, said : 

The frmdamental right which the aeci ion in the Bowman ~as~ held 
to be protected fi'oin the ope.ration of State laws by the Constitution. of 
the nited State£J was the continuity of shipment of goods commg 
from one State into another from the point of tran mission to. the 
point of consignment, and the accomplishment there of the dehvery 
co-.ered by the contract~ This protection of the Constitution . of the 
United States is plainly denied by the statute now under revi.e~. ~s 
its provisions are interpreted by the court below. The power which it 
was held in the Bowman case the State did not pos e s as that of 
stopping interstate shipment at the State line by breaking their con
tinuity and intercepting their course from the point of origin to the 
point of eonsumm:.i.tion. 

In Ilhodes v. Iowa (170 U. S., 412) it was contended that 
. the words in the Wil on Act "upon arrival in such State" 
meant "arriral at the State line." The court held that this 
meant at the place of consignment in t[w State. 

The language of the learned justice sllow how careful the 
court was to protect the power of the Federal Goyernment 
ornr inter tate commerce. 

On page 421 the court ays : 
But to uphold the meaning of the word " arrival," which is nee.es· 

sary to support the State law as construed below, forces the conclusion 
that the act of Congress in question authorked State laws to forbid 
the bringing into the State at all. This follows from the fact that if 
anival means crossing the line, then the act of crossing into the State 
would be a violation of the State law, and hence necessarily the opera
tion of the law is to forbid crossing the line and to compel remaming 
beyond the same. Thus, if the construction of the word " arrival " be 
that which is claimed for it, it mu t be held that the State statute 
attached and operated beyond the State line confes edJy before the 
time when it was intended by the act of Congress it should take effect. 

And if it was true in the case of the Iowa statute that the 
con. traction contended for by the State authorities would have 
the effect of extending its operation beyond the St:a.te, ce1·tainly 
the Kenyon bill would haye a like effect and would operate upon 
the inte1· tate commerce beyond the State line. 

In the earlier adjudications upon this subject the Supreme 
Court took tlle extreme view of h@lding that goods in transit 
from a foreign country to a State of the Union or from one State 
or 'Ierritory to another continue to be interstate commerce and 
under the control of Congre s after they were delivered to the 
consignee and so long a they remained in the original package. 
I believe that this was an extreme position to take, because the 
original package in which the goods were shipped was a mere 
incident of commerce. and after it was deli"rered to the con
signee it became thereby commingled with the goods and prop
erty of the State and ought to be subject to the control of the 
State, for this reason if for no other, that the consignee is a 
resident of the State and is not primarily an interstate agency. 
Hi act in selling to a fellow citizen of the State is a State 
and not an interstate transaction. The railroad or other trans
portation company which extends its lines and its busine ~ 
from one tate into another is essentially and primarily an 
agency of interstate commerce. If we are to permit the in· 
ter tate transport:a.tion companies to be subject to the legis
lation of the seYeral State through which they may pass, 
we will at once destroy commerce among the States and de
feat the Yery purpose for which the third paragraph of section 

of Article I of the Federal Constitution \\as .adopted. If 
the police power .of the tates can adopt the regufations pro
Yided for in the pending bill while spirits are recognized as 
articles of interstate commerce, they can apply these same or 
similar regulatidns to any other article of commerce, and the 
effect w-ould be to make the State the supreme law of the land 
instead of the Federal Constitution, with the laws and treaties 
made in pur uance thereof, as declared by the Constitution 
it elf. 

If I may be pardoned for so saying, I neyer had much sym
pathy with the doctrine laid down in the earlier cases tha.t 
merchandise retained its interstate character so long as it 
remained in the "original packages." It seems to me that the 
interstate character of a shipment from one State to another 
continued only up to the time of deliYery to the consignee, at 
which time the conh·act between the consignor and consignee is 
complete, and to sny that it continued. ·o long as the mer-

chandise remained in the ori"innl packaue, e-.;-en though it came 
into the hands of <>ther p:n"tie by purchase, i. carrying th doc
trine too far. But, ho\\eYer that may be, tl1e u11r me omt 
has repeatedly said that the original package wa only an in
eident of interstate commerce. 

I speak of this IJecau tlle Wil. on Act is m times refcrrccl 
to as a precedent for the Kenyon bill. Instead of it · b ing :t 
preeedent for the Kenyon biJl it seem to me that a carcfnl 
consideration of the decision. IJa ed upon the act make it :t 
precedent again t the constitutionality of tbi biJI, b cause of 
the narrow construction '\Thjch was gi-.;-en to the pllra. eo1ocy of 
the Wilson Act by the court in the Ilhotles ca e limiting the 
meaning of the w-ords "npon arrirnl" as heretofore pointeu 
out. 

an it now IJe saw that becau:e C-0ngress ~ougllt to change 
the o:riginal-packarre rule, that this is a precedent for gfrin"' to 
the State th~ entire police regulation of all interstate bu iness, 
or, to limit it to thi · particular class of goodB, to the h·an por
tation of liquors by interstate agencies immediately upon their 
arrirnl acros the boundary line of the State? I the control of 
an incident of interstate busine s to be a precedent for the co11-
h·o1 of the Yery e ence of the business? 

That we mu t not o conclude elearly a11pears from what Mr. 
Justice White says in the Rhodes case, on page 422: 

If the act of Con$ress be construed as reaching the contract for inter·
state bipment maae in another State, the neces ary etl'ect must be to 
give to the laws ot the several States extraterritorial operation, for, as 
held in the BQwman case, the inevitable consequence -0f allowing a 
State law to forbid inter tate shipments of merchandise . would be to 
de roy the right to contract beyond the limits of the State for such 
shipments. If the construction claimed be upheld, it would l>e in the 
power of each State to c.ompel every inter tate-.com.merce train to stop 
before cro ·sing its borders and discharge its freight, l ·t by cro ing 
the line it mi"'bt carry within the State merchandise of the character 
named covered by the inhibitions of a State statute. 

In further discussing this branch of the subject the learned 
ju rt:ice, on page 424, says: 

The purpose of Con9ress to submit the incidental powe1· to sell to the 
dominion of Htate autnodty should not without the clea1·est implicatioe. 
be held to imply the purpose of subjecting to State laws a contract 
which in its very object and nature was not usceptible of uch regula
tion even if the constitutional right to do so existed, as to which no 
opinion is expressed. 

In Vance v. W . .A.. Vandercook Co. (170 . S., 43 ) the court 
wa considering the Yalidity of an act of the State of South 
Carolina .and its effect upon inter tate commerce. In the dis- . 
cussion of that case .Mr. Justice White, on Dage 444, says ; 

In the ineepti-0n it is nece sary to bear in mind a few elementary 
propositions which are so entirely concluded by the previous adjudica
tions of this court that they need only be brie:tly recapitulated : 

(a) Beyond dispute the respective States have plenary power to regu. 
late the sale of intoxicatin~ liquors within their borders, and the scope 
and extent of such regulations depend solely on the judgment of the 
lawmaking powe1· of the States, provided always they do not tran cend 
the limit of State authority by invading rights whlch are secured by 
the Constitution of the nited States, and provided further that the 
regulations as adopted do not operate a discrimination against the 
rights of re idents or citizens of other tates of the Union. 

(b) Equally well e tablished is the proposition that the right to send 
liquors from one State into another, and the act of sending the same, 
is interstate commerce, the regulation whereof has been committed by 
the Constitution of the United States to Con!ITess, and hence that ~ 
State law which denies such a right, 01' substantiall.v interferes witn 
or hampers the same, is in conflict with the Constitution of the United 
States. 

On page 4.52 :Mr. Ju ti(!e White says : 
But the right of per ons in one State to ship liquor into another 

State to a resident for his O\Vll use is derived from the Constitution of 
the United St9.te and does not 'rest on the grant of the tate law. 
Either the eonditions attached by the State la unlawfully r train 
the right or they do not. Ii they do--and we shall hereafter examine 
this contention-then they are void. Ii they do not, then there is no 
lawful ground of complaint on the subject. 

I will not stop now to read the South Carolina statute. After 
quoting it, l\Ir. Justice White says-page 455 : 

The regulation, thm, compels the resident of the State who deRit- s 
to order for his 01rn use to first communicate hls pm·po e to n Stat 
chemist. It moreo•er deprives any nonresident of the right to sh\p 
by means c,f interstate commerce any liquor into outh Carolina unle. s 
previous authority is obtained from the officers of the State of South 
Carolina. On the face of the e regulations it i clear that th y sub
ject the cvnstitutiona! right o! the nonresident to ship into the State 
and of the resident in the State to receive for hi own u. e to condi· 
tions which are wholly incompatible with and repugnant to the exi tence 
of the right which the statute itself asknowledgcs. The right of the 
citi2.en of another State to avail himself of interstate commerce can 
not be held to bt! subject to the issuing of a certificate by an officer 
of the State of South Carolina without admitting the power of ti.lat 
officer to control the exercise of the right. But the right arises from 

re~ ;.~n ~~~~t'ti~r01ll~1a~;tdin~t~;9fieitei:1utiv:~~1~ri~~e~~a~~!t o~ 
1t takes its origin outside of the State of 'outh arolina and finds its 
support in the Constitution of the United State . Whether 01· not it 
may be exe1·cised depends solely upon the will of the per ·on making 
the shioment and can not be in advance controlled or limited by the · 
action of the State i.n any dcpartmc-nt of its government. 

I shall only take the time of the Senate to cite one fnrtller 
decision of the United States Supreme Court bear ing upon this 

' . 
I 
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branch of the question. It is the case of the Louisville & Nash
ville Hailway again t Cook Brewing Co. (223 U. S., 70). 

The Legislature of the State of Kentucky, on lUarch 21, 1906, 
pas ·e·d au act b which it was made " unlawful for any com
lllOll carrier to tran port beer 01· any intoxicating liquor to any 
consignee in any locality within the State where the sale of 
said liquors has been prohibited by vote of the i)eople under 
the local-option law." 

'Ihe Louisville & '"ash1ille Hailway Co. took the position that 
this applied to interstate as well as to intrastate transporta
tion, and refused to receive fo1· shipment beer consigned by the 
Cook Brewing Co., at Ernnsville, Ind., to points in Kentucky 
where the local-option l.aw was in force. 

The Kentucky statute was sustained by the court so far as 
it related to intrastate hipments, but was held ineffective as to 
interstate shipments. 

On page 2 Mr. Justice Lurton, deli>ering the unanimous opin
ion of the court, says: 

By a long line of decisions beginning even prior to Leisy v . Hardin 
(!H5 U. S., 100) it has been indisputably determined: 

(a) That beer and other intoxicating liquors are a recognized and 
legitimate subject of interstate commerce. 

(b) That it is not competent for any State to fC1rbid any common 
carrier to trnnsport such al'ticlcs from a consignor in one State to a 
consignee in another. 

(c) That until such transportation is concluded by delivery to the 
consignee such commodities do not become subject to State regulation, 
r estraining their sale or di position. 
· The · Wilson Act. which subjects such liquors to State regulation, 
although still in the original packages, does not apply before actual 
delivel'y to such consignee where the shipment is interstate. Some of 
the many later ca es in which these matters have been so determined 
:rnd the Wilson Act con trued are Rhodes v. Iowa (170 U. S., 412); 
Vance v . Vandercook Co. (170 U. S., 438); Heyman v. Southern Rl\11-
way (203 U.S., 270); Adams Express Co. v. Kentucky (214 U.S., 218). 

If, then, intoxicating liquors ai.·e a recognized and legitimate 
subject of inter tate commerce, if it is not competent for any 
State to forbid a common carrier to transport such articles 
from a consignor in one State to a consignee in another, if 
such commodities do not become subject to State regulation 
until the act of transportation is concluded, as held by l\Ir. 
Justice Lurton in the decision ju t referred to as well as in the 
other cases I have cited, and if, as Mr. Chief Justice Fuller said 
in In re Rahrer, it does not admit of argument that Congress can 
not redelegate its own powers to the State, nor enlarge those of 
the State, how can the friends of the Kenyon bill hope to have 
its constitutionality sustained when the very purpose of the bill 
is to declare unlawful the shipment or the transpo1;tation .of in
toxicating liquors from one State into any locality in another 
State where they are to be received, po sessed, or kept, or in any 
manner used in violation of. the law of such State by anyone 
directly or indirectly interested tllerein, or in any manner con
nected with the transaction? 

I recognize the fact that the liquor regulations are not en
forced as they ought to be. It is ~not right that sales should 
be made in localities which have voted dry. Constant defiance 
of the Ia w by many of those engaged in the traffic have rightly 
aroused public sentiment. The remedy, however, is not to be 
found in more legislatian, but in more >igorous enforcement of 
present legislation. Every locality has its police authorities 
clothed with ample power. If they are supported by i)ublic 
sentiment and perform their duties, there will be no cause for 
complaint. If they are not supported by public sentiment or 
they do not perform their duties, the remedy for existing wrongs 
is not additional Federal legislation, unconstitutional in char
acter, but the creation of a proper public sentiment and the 
securing of officers who will perform their duties. 

Congress some years ago gave, and properly gave, aid to the 
States in the aclmlni tration of their police authority when sec
tions 238, 239, and 240 of the Criminal Code of the United 
States were enacted. 

Section 23 prevents any common carrier or employee from 
knowingly delivering or causing to be delivered to any person 
other than the consignee, except upon written order, auy illter
state shipment of liquor. 

Section 239 pre>ents the common carrier from collecting the 
purchase price of interstate shipments of intoxicating liquors or 
to act as the agent of the buyer or seller of the liquor for the 
purpose of buying or selling or completing the sale thereof save 
only in tile a.ctual transportation and delivery of the same. 

Section 240 requires that all packages shall be labeled on the 
out. ide cover so as to plainly show the name of the consiouee 
the nature of their contents, and the quantity thereof. 

0 

' 

By tllis means the local police authorities ca.n easily ascertain 
whether liquor is being delivered in their localities and to 
\Yhorn. In every hamlet and township the means of detection 
are at baud without attempting, by the pending legislation, to 
ernbarra . and burden the great avenues and agencies of com
merce. 

· If the Kenyon bill is the sj.ne qua . non for law and order, it 
must be first authorized by an amendment to the interstate
commerce clause of the Federal Constitution. All localities 
have at their very doors the same opportunities for search and 
seizure and confiscation after the delivery to the consignee that 
they could have at the gateways of commerce on the border 
lines of 1;4e State. If, in the opinion of the friends of this 
measure, the fathers made a mistake by conferring upon the 
Federal Government the power to regulate commerce bemeen 
the States there is a lawful way to correct it, a.nd that is by 
an amendment to the Constitution in the manner therein pro
vided. 

l\.Ir. SUTHERLAND. l\Ir. President-.-
1\Ir. PO:MERENE. Will the Senator from Utah yield to me? 
Mr. SUTHERLAl\'D. I yield to the Sena tor from Ohio. 
l\fr. POl\IERENE. I suggest the absence of a quorum. 
The PRESIDING OFFIC.IDR (Mr. JoH SON of Maine in the 

chair) . The Senator from Ohio suggests the absence of a quo-
rum. The Secretary will call the rolJ. · 

The Secretary called the roll, and the following Senators an
swered to their names : 
Ashurst Culberson Lea 
Bacon Cummins Lodge 
Borah Curtis Mccumber 
Bourne Dillingham Martin, Va. 
Bradley Dixon Martine, N . .r. 
Brnndegee du Pont Nelson 
Bristow Foster New lands 
Brown Gallinger O'Gorman 
Bryan Gamble Oliver 
Burnham Gronna Overman 
Burton Hitchcock Page 
Chamberlain Jackson Paynter 
Clapp Johnson, Me. Percy 
Clark, Wyo. Johnston, Ala. Perkins 
,Clarke, Ark. Jones Pomerene 
Crane Kavanaugh Richa rdson 
Crawford · Kenyon Root 

Sheppard 
Simmons 
Smith, Ariz. 
Smith, Mich. 
Smith, S. C. 
Smoot 
Stephenson 
Stone 
Sutherland 
Thomas 
Thornton 
Townsend 
'Yebb 
Williams 

l\fr. OLIVER. I wish to tate that my colleague [Mr. PEN
ROSE] is absent on account of illness. I will allow this an
nouncement to stand for the day. 

The PRESIDING OFFICER. Sixty-five Senators ha>e an
swered to their names. A quorum of the Senate is present. 
The Senator from Utah will proceed. 

.l\Ir. SUTHERLAND. l\Ir. President, it is no part of my 
purpose to enter upon a discussion of the merits of this proposed 
legislation. In what I shall have to say I shall confine myself 
to the question of its legality. 

I sympathize, I think, quite as much as the proponents of this 
measure with all practicable efforts which have for their object -.... 
the curtailment or the prevention of the e>ils which we all 
concede follow from t4e use of intoxicating liquors. If I had 
the power to do so by my single pronouncement I would consign 
every drop of intoxicating liquor to the bottom of the ocean, 
becau e I believe that humanity would be far better off with
out it. 

But, lU.r. Pre ident, it is necessary not only that a proposed 
piece of legislation should be wise and just, but under our form 
of government it is nece sary that it should be in harmony with 
the Constitution of the United States. 

The IJill which is now under consideration consists of two 
sections. By the :first it is provided, in substance, that the ship
ment or transportation of intoxicating liquor from one State 
into any other, or from any foreign country into any State, 
which liquor is intended by any person interested therein, 
directly or indirectly, or in any manner connected with the 
transaction, to be received, possessed, or kept, or in any manner 
u ed, in violation of any law of such State, is prohibited. 

The second section provides that any such intoxicating liquo1· 
transported into any State, or remaining therein for use, con
sumption, sale, or storage shall, upon arrival within the bound
aries of such State, and before delivery to the consignee, be 
subject to the operation and effect of the laws of such State en
acted in the exercise of its reserved police powers, to the same 
extent and in the same manner as though such liquor had been 
produced in such State. 

The purpose sought to be accomplished by each of these sec
tions is precisely the same, namely, to allow the State jurisdic
tion over intoxicating liquors to attacb upon the instant that 
such liquors, being carried in interstate tran portation, cross 
the boundary line of the State to which they are consigned. It 
seems to be conceded, as indeed it- must be conceded, that iQ. 
the absence of the proposed congressional legislation any inter- . 
ference upon the part of a State, by statute or otherwise, with 
an interstate shipment of intoxicating liquor prior to its de
livery would be void as constituting a regulation of interstate 
commerce, a subject committed by the Constitutfon to the sole 
jurisdiction of Congl'ess. The proposed bill therefore consti-
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tutes an attempt upon the part of Congress to· enable a State 
to deal with. intoxicating liquors im a manner which, and at a 
time when it would be uttenly pi.~ecluded from doing iµ the 
absence of any such legi lation. Is not its effect, the111 clearly 
to confer upon a State a power which it does not now possess? 
In the course of what I shall have to say r shall endeavor to 
establish the following propo itions-: 

L The purpose in giving to Congress the power to regulate 
inter tate commerce was to ecure commerce among the States 
against conflicting and discriminating State regulations and ·to 
insure a free interchange of all legitimate articles of interstate 
commerce among the citizens of the several States. · 

II. Intoxicating liquo1· is a legitimate article of commerce, 
and so long as it is recognized as such it can not be denied the 
right of interstate transportation. 

III. Regulation may take the form of prohibition only where 
the article in question has been outlawed, not by a few of the 
States, but substantia.lly by the people of the Nation. 

IV. In this respect the power of Congress over interstate 
commerce is not as extensive as it is over foreign commerce. 
In the latter case the Nation deals in its sovereign capacity 
and may prohibit importation from foreign countries altogether. 
And I may add it may prohibit importation from foreign 
countries altogether of any and every article. In dealing with 
the several States it can not altogether forbid the interc.Jiange 
of legitimate commodities. . .'. · '? .'!-?: 

V. Congress can not add to or take from the powers of a 
State. It can not by its ilence or by any affirmative or per
missive act enable a Sta te to do anything which by the Con
s titution it is inhibited from doing. 

VI. The State can not by statute, or otherwise, substantially 
interfere with interstate transportation, because such inter
ference would be a regulation of interstate commerce. This is 
so, not because such action on the part of the State is opposed 
to the will of Congress, or to any act of Congress, but because 
it is opposed to the Constitution. Being opposed to the Con
stitution, it is self-evident that Congress can not by any form 
of legislation authorize the State to do what the Constitution 
forbids it from doing. 

VII. The bill in question if upheld, would necessarily result 
in a multitude of differing and conflicting systems of regula
tion, and this would subvert the whole intent, spirit, and pur
po e of the commerce clause, which is es entially to establish 
a uniform system and consequently forbid the establishment 
of a multitude of diffe1ing systems. 

M1·. President, before I begin tfie discussion of the various 
propositions which I have laid down, I d.esire to call attention 
to some of the legislation which is now upon the statute books. 

The legislation which has special reference to this subject 
now in force is, first, the so-called Wilson law. Under th~ 
pronsions of that law, which was enacted in 1890, it is provided 
that intoxicating liquors shall, upon arrival in a State, become 
subject to the State laws enacted in the exercise of the police 
power. 

This law, although comprehensive in terms, bas been so 
limited by the decisions of the Supreme Court that it applies 
only to interstate shipments of liquor after they have been 
delirnred to the consignee; that is~ it permits the State, after 
the liquor has been delivered to the consignee, aµd the1·efor.~ 
after the interstate transportation has ended, to be governed 
by the State law. 

Second. Sections 238, 239, and 240 of the Penal Code forbid 
under a penalty (1) delivery of intoxicating liquor to any per· 

-son other than the consignee, unless upon his written order, or 
to any fictitious person; (2) the correction of the purchase price 
of intoxicating liquor by any common carrier or acting as agent 
of buyer-or seller; (3) the shipment of-any liquor unless labeled 
on the outside to show name of consignee, nature of contents, 
and quantity contained. 

Under this legislation the State has full power to seize and 
confiscate liquor after it reaches the hands of the consignee, 
and the sections of the penal code, by requiring delivery to, an. 
actual consignee and the plain marking of every package with 
the name of consignee and the quantity and kind o:f liquor con~ 
t:lined, furnishes information which will enable the State to act. 

Tlle proposed bill attempts to go en~irely beyond this legisla.-· 
tion. The first section of that bill, T- repeat, provides in sub
stance that shipment or transportation of rntoxicating liquor 
from one State to another, or fr<>m any foreign country into any 
State, is prohibited if the same "' is- intended, by any person 
interested therein, directly or indirectly, or in any manner con
nected with the transaction, to be received, possessed, or kept, 
or in any manner used, * * * in. violation of any law of the 
State enacted in the exercise of its police power." 

Section 2 provides that all intoxicating liquor shall upon 
arriYal within the boundaries of the State, and before de-

livery to the, consignee-in express terms going beyond the 
Wilson law-be subject to the operation and effect of the police 
laws ot the· State to the same extent-mark you-and in the 
same manner as though such liquors had been produced in such 

: State. In other wo1·ds, that interstate commerce in thi article 
shall be ubject to the State laws just as intrastate commerce is 
subject to those laws. 

Section 2 is an attempt on the part of Congres to allow any 
~tate to deal as it shall see fit with the interstate shipment of 

, liquor iD;lll1ediately atter it cro. ses the poundary line of tl;le
: State. It therefore gives to the State the power to regulate 
and <mntrol an interstate shipn;ient of liquor before the inter

. state transportation has ended, and constitutes, therefore, a 
clear delegation of the power of Congress to regulate interstate 
commerce. 

Section 1 seeks to do precisely the same thing by legi lation 
so worded as to o!,)scure its real intent; in other words, section 
2 does directly what section 1 does indirectly. In both cases 
Congress itself does not undertake to prescril>e the rule which 
shall govern the int~rstate transaction. but leaves it to be 
prescribed wholly by the State. 

Now, not only does this proposed legislation seek to turn over 
to ,the States th~ power to thus regulate inte1·state commerce, 
but it gives identically the same power to each State to regulate 
foreign, commerce. We ],lave by our laws in the plainest terms 
invited foreign nations to make shipments of all kinds of in~ 
toxieating liquors to us upon complying with our laws with 
reference to the payment of duties, so that the foreigner in 
Paris or in any other part of Europe, looking at the Federal 
law, finds that he may ship to the United States and to an~, 
and every part of it wines or liquors of any description upon 
complying with tho e conditions. We now propose by this leg
islation to ip.ject into the whole system an element which cau 
but result in the utmost confusion. The merchant in Parifl_ 
then must inquire, not only what is- the law of the United 
States, but he must inquire what is the law of Kansa.s, what 
is the· law af Iowa, and of the others of the 48 States. Even 
then his inquiry is not ended. He will find that in some States 
the sale of liquor has been altogether prohibited; iil other _ 
States he will find that it has been left to various communities 
to determine the question. So he mQst inquire further. If 
his shipment is destined for county A in Indiana, ne :tnust as
certain whether a vote of the people has been recently take.q 
and, as a result of the vote, whether the sale of liquor 1n that 

I county has been fo,:bidden. He may ascertain one thing o~ 
I the other. Indeed, he may begin the shipment of his consign
:tnent of liquor to county A, relying upon the vote of the people 
in favor of the regulated saloon, and find, before his shipment 
has reached New York, that the people· have reversed them
selves and have voted 1n favor of excluding the regulated saloon 
and of absolute prohibition. 

If the foreigner sends a shipment of ~quor to Kansas, it may~ 
be held in the office of the collector in Topeka, and the State at 

l that period-because the bill proposes no limitation upon the 
i power of the State-may seize the consignment. It seems to me, 
without elaborating further upon the question, that this pro
posed 1egislation must of necessity, so far as it affects foreign 
comm~rce, result in indescribable confusion in the administra
tion of our tariff laws. 

It is conceded that Congress may not delegate to any State its 
authority oyer any subject ~ommitted to it by the Constitution.. 

, The people in framing the Government selected Congress as one 
• of its agents, and empowered that agent among other things to 
regulate interstate and f<;>relgn. commerce. Th~ effect of con
ferring this power upon Congress was to deny it to the several 

' States. The rule is fundamental that an agent can not delegate 
his authority. The question therefore arises whether the pro
posed legislation attempts this delegation. If it does, it is abso
lutely void. A correct solution of this question involves an 
inquiry into the extent and charact~r of the commerce power as 
embodied in the commerce clause of the Constitution. 

Let me say, before I come to that, that section 1 of this pro· 
posed legislation is absolutely unique. So far as my investiga
tion goes it has not a parallel anywhere in the civilized world. 
What are the consequences to follow the violation of section 1? 
An act of legislation which the citizen is at perfect liberty to 
violate, or the violation of whiCh produces no consequences 
whatever, may be wise and friendly counsel, but it certainly 
is not law, for law presumes a rule of conduct which the citizen 
must obey or suffer the consequences. So- far as the Govern
ment of the United States is concerned, no penalty whatever is 
prescribed for its violation. Every consequence which will fol
low a violation will be imposed by a State law. How can Con
gress pass a law leaving each State to prescribe the effect which 
shall follow its disobedience? Moreover, we do not even author-
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ize the State by statute to regulate finally; but, in the la t 
analysis, by tllfa sectiou ~·e permit the nndisclo ed intent of 
some unnamed and undeslgnntecl indhidual to- :regulate inter
state commerce. 
I. WH..l.T WAS TIIE PURrOSE I~ Gr'fl.'G TO CO::<i'GRESS THE POWER 'I'O 

REGIJLATE J);;TERSTATE COlL\LERCE'l 

'l'o ascertain this will reflect light upon the meaning of' the 
provision, since the grant of the power must be interpreted 
with a view to tile accomplishment of the end sought. The 
C'entrolling purpose was to secyre comme1·ce among the States 
against conflicting and discriminating State regulations. 

In Mobile V'. Kimball (102 U. S., 691, 697), the Supreme Court 
said: 

lt 'is a matter of public history that the object of vesting in Congress 
tbe power t& regulate commerce with fo.1·eign nations and among the 
States was to insnre uniformity of regulation against confilcting. and 
discriminating State legislation. 

In Western Union Telegraph Co. v. Pendleton (122 U. S.,. 
341, 358) , the co ort,. after quoting preceding cases, said : 

The supreme authorit¥ of Congress over the subject of commerce by 
tbe telegraph with foreign countries or among the States is affirmed'. 
whenever that body chooses to exert its power; and it is- also held that. 
the States can impose no impediments to the freedom of that commerce. 

And again, on the same page: 
The object of vesting the power to regulate commerce io Congress was 

to secure, with reference to its subjects, uniform regulationsf where' 
such uniformity is practicable, against conflicting State legislation. 

In Steamship Co. v. Port Wardens (6 Wall., 3L 33), the court 
said: 

And it was thus given, so far as it relates to commerc-e between the 
States with the obvious intent to place that commerce beyond inter
ruptioh or embarrassment arismg from the conflicting 01· hostile State 
regulations. 

In Inman Steamship Co. v. Tinker (04 U. S., 238, 245), the 
court said: 

The commerce clauses o! the Constitution had their origin in a wise 
and salutocy policy. They give to Congress the entire control ot the 
foreign and interstate commerce of the country. They were intended 
to secure harmony and uniformity in the regulations by which they 
should be governed. Wherever such . commerce goes the power of the 
Nation accomi>anies it, ready and competent, as far as possible, to pro
mote its prosperity and redress the wrongs and evils to which it may 
be subjected. 

In Leisy v. Hardin (135 U. S., 100> 112), the comt said: 
Bat the transportation of meJ:chandise from <me State to another is 

in its nature national, admitting of but one regulating powe.c; and: it 
was to guard against the possibility ot commercial embarrassments. 
which would result if one State could directly or indirectly tax pe1·
sons or property passing through it, or prohibit particular property 
from entrance into the State, that the power ot regulating commerce 
among the States was con:te1·rec1 upon the Federal Government. 

In the case of Bowman v. Chicago & Northwestern Railway 
Co. (125 U. S., 465, 508), Mr . .Justice Field said: 

It is a matter of history that one of the great objects o the forma
tion of the Constitution was tu secure uniformity of commercial regula
tions and thus pat an end to restrictive and hostile discriminations by 
one State against the products of other States and against their impor
tation and sale. 

" It may be doubted,'' says Chief Justice Marshall, "whether any ot 
the evils proceeding from the feebleness of the Federal Government con
tributed more to that great revolution which introduced the present 
system than the deep and general conviction that commerce ought to be 
regulated by Congress. It is not, therefore, matter of surprise that the 
grant should be as extensive as the mischief, and should comprehend 
all foreign commerce and all commerce among the States. To construe 
the power so as to impair its efficacy would tend to defeat an obj.ect, in 
the attainment of which the American Government took1 and justly 
took, that strong interest which arose from a full eonv1etion of its 
necessity" {p. 508). 

And on page 484 the court said, quoting :from Railroad Com
pany v. Richmond (19 Wall., 584): 

The power to regulate commerce among the several States was vested 
in Congress in order to secure equality and freedom in commercial in
tercourse against discriminating State legislation. 

And on page 481 the court said, quoting from another deci
sion: 

It is of na.tional importance that over- that subject there should be
but one regulating power. 

.Mr. Justice Miller, in hls lectures on the Constitution, says: 
You would scarcely imagine, and I am sure you do not know unless 

:rou have given some consideration to the subject, how very important 
is that little sentence in the Constitution. It was the want o! any 
power to regulate commerce as between the States themselves and with 
foreign nations which as much. and I am not sure but I am justified in 
saying more, than any one thing forced the States to- form the present 
Constitution Jn lieu of the Articles of Confederation under whfch they 
had won their freedom and established their indeJ)endence. 1t is diffi
cult now for us to fully appreciate how strong was the tendency to seI>a
rate, to quarrel, and to bring their . adverse interests Jnto collision, 
\Vhich grew out of the want of any gen~ral power in the Federal Gov
ernment, as it then existed, to control the commercial relations of the 
States with each other (p. 433). 

Hamilton· said: 
The competitions of commerce would be another fruitful source of 

contention. The States less favorably circumstanced would be desirous 
of e caping from the disadvantages of local situation and of sharing in 
the advantages of their more fortunate neighbors. Each State or sepa
rate confederacy .would pursue a system of commercial polity peculiar 

to it elf. This would oecasfon distinctiens, preferences, and exclusion~, 
which would beget discontent. 'I:be habits of intercourse, on the basm 
ot eaual privileg~s. to whicJ1 we have been accustomed from the earliest 
settlem~nt of the country, would give a keenet· edge to these cat~ of 
discontent than they would naturally have independ~t of this e1.rcum
stanee. * * * The opportunities which some States would have of 
rendering others b·iOrrt&..ry to them by commercial regulations would· be 
impatiently submittej to by the triIJutai'Y States.. 

· And, quoting further from Hamilton: 
The interfering and unneighborly regoiations of some· States, cont1:ary 

to the true sph·it of the Union, have in different instances given Just 
cause of umbrage and complaint to others; and it is to be feared that 
examples o~ this. nature. if not restrained by a. national control, would 
be multiplied and extended till they became not less· serious sou1·ces oi 
animosity and discord than injurious impediments to the intercourse 
between the diffel'ent parts of the Confederacy. 

l\Ir. Justice Matthews. speaking for the court, said iu Bowman 
v. C. & N. W. Ry. Co. (125 U. S., 465-403) : 

Can it be supposed that by omitting any express declarations on th.e 
subject Congress has- intended to submit to the several States the deci
sion of the questfon in each: locality of what shall and what shall not ~e 
articles of traffic- in the interstate commei·ce of the country? Ii so, it 
has left to each State, according to its own caprice and arbitrary will, 
to discriminate for or against eve1~y article grown, produced, manufac· 
tured, or sold in any State and sought to be introduced as an article ot 
commerce into any &thel". If the State of Iowa may prohibit the impor
tation of. intoxicating liquors from all othei> States, it may also in.elude. 
tobacco or any othel' article the nse or abuse of which it may deem 
deleterious.. It may not choose even ta be governed by considerations 
growing out of the h~alth, comfort, or peace. oi the: community. Its 
policy may be directed to other ends. It may choose to- establish a 
system directed to the promotion and benefit of its own agriculture, 
manufactures, or arts of any description, and: prevent the introduction 
and sale within its limits. ol any or of all articles that it may select as 
coming into competition with those which it seeks to protect. The 
police power of the State wouid extend to such cases as well as to 
those in which it was sought to legislate in behalf of the health. peace, 
and morals of the people. It view of the commercial: anaJJcby and co.n
fu ion that would result from the diverse exertions of power by the 
several States of the Union, it can not be supposed that the Constitu
tion or Congress haye intended! to limit the freedom of commercial in
tercourse among the people of the several States. "It can not be too 
strongly insisted upon,." said this court in Wabash etc., Ry. Go. v. 
IIHnois (118 U. S., 557-572). "that the right of continuous transporta
tfon from one end of the. country to the other is essential in modern 
times to that freedom of commerce from the restraints which the- States 
might choose to impose upon it that the commerce clause was intended 
to seeure." This clause giving to Congress the power to regulate com
merce among the States and with fareig:n. nations. as. this court has said 
before, was among the most important of the subjects which promp.ted. 
the formation of the Constitut10n. (Cook v. Pennsylvania~ 97 U. S.,. 
566-574; Brown 11. Maryland, 12 Wheat., 419-446.) 

And ft would be a very feeble and aimruit useress provision, but poo11ly 
adapted to secure the entire freed.om of comme:ree among the States 
which was deemed essential to a more perfect union by the framers of 
the ConatitutiD~ if. at every stage of the transpo1~tation. of go.ods and'. 
chattels thro.ugh the country, a State within whose limits a part of thc
transportation must be done could impose regulations concerning the 
price, compensation.. or taxation or anr oth€r resttietive regulation 
interfering with and serio:usry embarrassmg this commerce. 

That the .danger sought to be avoided by confer1ing- upon 
Congress the power to regulate interstate commerce was not 
fanciful is shown by the attempts which have been made from 
time to time by the various States. to ~nact discriminating legis
lation affecting interstate commerce. 

I need not i·emind the Senate that one -of the earliest ca es 
in which the inte1·state-c01mnerce clause was interpreted by the 
Supreme Court was a case ()f that character, where the State 
of New York had lmdertaken by its legislation ta monopolize 
the navigable waters of that State. In the great cnse of Gib
bons against Ogden the rule was clearly annolll.Ced that that 
was ne>t admissible; that that was a matter which belonged to 
the National Government; and that no State could be permitted'.,. 
under the Constitution, to regulate commerce, because that 
would be to permit what had! been done in that very case, 
namely, to enact hostile and discriminating legislation which 
would operate against the other States. 

We have that trouble going on no-w in the United States. 
Congress has held, for exampl~ that insurance does nat fall 
within the operation of the commerce clause. Many of the 
States have therefore passed laws in effect discriminating 
against. insurance companies of sister States· and in favor of 
their own. It is well known that the necessity of· uniform com
mercial regulation among the States was the principal cause 
which led to the framing of the Constitution. 

If the doctrine should be established that thls power, in 
whole or in part, could be surrendered to the States, we shg.uld 
witness not only conflicts among the legislatures of the several 
States but between the sei.·eral States and Congress as well; 
and, as said by Mr. Justice .McLean in Cooley v. Board of War
dens, etc. (12 How., 325) : 

From this race of Iegimatfon between Congress and the States, aml 
between the States, if this principle be maintained, will a:rise a conflict 
similar to that which existed before the adoption: of the Co-nstitution. 

If the proJ)Osed legislation should be adopted and be held 
valid, a single shipment of liquor, instea.d of beiing subjeet tO' 
one control, namely~ that of Congress. might, and u:ndaubtedJy 
would to a large extent,. beeome: subject to two conflicting rules. 

·Part of the journey it would be a legitimate article of com-



2906 CO:NGR.ESSIONAL RECORD-SENATE. FEBRUARY 10, 

merce, freely accorded all the rights of protection afforded to 
otller articles, and a part of the journey before the interstate 
transportation had become complete it would become an ille
gitimate ai'ticle, pos ·e sing no iight of transportation whatever. 

A contract between a citizen of Illinois and a citizen of Iowa, 
by which the former agreed to sell and ship a quantity of liquor 
to tlle latter, perfectly Yalid by the law and enforceable in the 
courts of Illinois, would be ill'ralidated by the law of Iowa. 

II. DIFFERE!\CE BETW'EEX FORElG~ AND INTERSTATE COlDIF.l!CE. 

It is sometimes loo ·ely said that Congress bas the same 
authority to deal with interstate commerce that it has over 
foreign commerce, and that inasmuch as the power of Congress 
to prohibit the importation of articles from foreign countries 
into the United States is sustained, it has the same power to 
prohibit transportation from one State to another. It is true 
that the language of the Constitution conferring the power upon 
Congress ill the two cases is identical; but the objects to which 
the language refe1·s is altogether different. The Government of 
the United States in dealing with a foreign government deals 
with it in its sovereign capacity. Indeed, it does not need the 
commerce clause to enable it to regulate commerce with foreign 
nations; it does not need the commerce clause to enable it to 
forbid transportation altogether from foreign lands to this 
country. Congress may do in that respect whatever any other 
so-rereign nation may do. We have passed embargo acts, 
prohibiting absolutely and altogether articles coming from for
eig~ counh·ies into this counh·y. Does anybody pretend that we 
would have that power in dealing between the State of Pennsyl
Yania and the State of California or between any other two 
States of the Union? We have no power, as the Supreme Court 
has said, to place an embargo wholly or partially upon legiti
mate articles of commerce passing from one State to another. 
In construing language we must not only pay attention to_ the 
words that are used, but we must pay attention to the objects 
upon which the words operate. If I say, for example, "you 
hirve control over your property and your children," I use pre
cisely the same words with reference to both subjects, but I 
mean different things. Under your control of your property 
you may sell it, but under the control of your children you may 
not sell them. 

In Groves v. Slaughter (15 Pet., 449, 505) the court said: 
The power to regulate commerce among the several States is given 

1n the same section and in the same language, but it does not fol
low that the power may be . exercised to the same extent. • • • 
The United States are considered as a unit in all regulations of foreign 
ommerce, but this can not be the case where the regulations are to 

operate among the several States. The luw must be equal and general 
in its provisions. Congress can not pass a nonintercourse law, as 
among the several States, nor impose an embargo that shtlll affect only 
a part of them. 

And, yet, what is this legislation but an attempt to impose 
an embargo, so far as the State of Iowa is concerned or the 

tate of Kansas is concerned or the State of l\Iaine is con
cerned, against certain articles of commerce being sent from 
New York or Pennsylvania or Kentucky or s me other State? 

III. WHE:s' MAY REGULATION TAKE THE FORY OF PROHIBITION? 

It has been urged by some that Congress under its powe1'. to 
r gulate commerce may prohibit the transportation of certain 
articles from one State to another, and if it may do this, it may 
stop at any point short of absolute prohibition.• An examination 
of the cases, however, will disclose that the power to prohibit 
has never been sustained except as to things which have been 
outlawed by the common opinion of the people or by reason of 
their impurity or diseased condition or misbranding, and so on, 
are not legitimate articles of commerce. 

In the Lottery case-which is the case to which the pro
ponents of this measure themselves refer-(188 U. S., 321) 
the Supreme Court sustained a law of the first character as
neccssary to protect the country at large against a species of interstate 
commerce which, although in general use and somewhat favored in 
both National and State legislation in the early history of the country, 
has grown into dis1·epute and has become offensive to the entire people 
of tlle Natio1~ (p. 358). 

And in that case the court was careful to limit its decision 
to the article of lottery tickets alone, as though precluding any
l>ody from using it as a precedent for prohibiting any other 
cla of property from being transported. At page 363 the 
court said: 

We decide nothing more in the present case than that lottery tickets 
arc subjects of traffic among those who choose to sell or buy them; 
that the ca1-riage of such tickets by independent carriers from one 
State to another is therefore interstate commerce; that under Its power 
to regulate commerce among the several States Congress, subject to the 
limitations imposed by the Constitution upon the exercise of the powers 
granted, has plenary authority over such commerce and may prohibit 
the caniage of such tickets from State to State. . 

Therefore, by the expre s language of the Supreme Court 
itself in that case, we are precluded from using it as a prece-

dent for prohibiting the carriage of articles from one State to 
another, unless they are lottery tickets. 

l\Ir. KEJ\ryON. l\Ir. President--
The PRESIDING OFFICER. Does the Senator from Utah 

yield to the Senator from Iowa? 
Mr. SUTHERLAND. I do. 
Mr. KENYON. I wish to ask the Senator from Utah one 

question right on that point. What is the opinion of the Sena
tor from Utah as to whether Congl'ess could if it so desired 
prohibit the transportation of all intoxicating liquors in intel
state commerce? i 

Mr. SUTHERLAND. l\Ir. President, I intend to discuss that 
question a little later along, although I may now say to the 
Senator from Iowa that that question is not involved in this 
controversy. This is not an attempt upon the part of Congress 
to prohibit the transportation of intoxicating liquors. Therefore 
the question is not material to that which we are discussing, but 
I think whene\er intoxicating liquors occupy the same condition 
in this country which lottery tickets did, there could be no ques
tion about the power of Congress then to absolutely prohibit 
their transportation. 

Mr. KENYON. I desire to ask the Senator another ques· 
tion--

1\fr. SUTHERLAND. But, I think, until that time comes there 
is, to say the least, an exceedingly grave doubt as to whether 
Congress has any such power. 

Mr. BORAH. Mr. President, there are more States in the 
Union in which there is a better crystallized public opinion 
against the use of liquor than there were against the use of the 
lottery ticket. 

Mr. SUTHEilLAJ\"TI. There are 8 States in the Union which 
have passed l2'Ws proWbiting the sale of intoxicating liquors. 
There are 40 States under whose laws the sale of intoxicating 
liquors, under some circumstances, is legitimate and proper, but 
there is no State in the Union that has thus far undertaken to 
forbid the purchase or the use of intoxicating liquors. 

Mr. BORAH. Not for personal use, and I am not aware of 
any State that ever prohibited a man ha\ing a lottery ticket for 
his own personal use. 

Mr SUTHERL.AJ\"TI. In the last analysis I rather think that 
all liquor is for personal use. 

Beginning with the assumption that Congress may have power 
to forbid all interstate transportation of liquor , it is argued 
that the bill under consideration is a partial exercise of that 
power and is therefore legal because the whole embraces the parts. 

It may be first replied that Congress does not by the propo~~ed 
act prohibit anything. Congress does not at tempt to forbid 
transportation of intoxicating liquors at all, but, on the con
trary, permits unrestricted transportation in all intoxicating 
liquors, so· far as the declarations of Congress nl'e concerned, 
unless in particular instances there is a State law upon the 
subject of the use, sale, or possession of intoxi~ating liquor 
which somebody connected with the transportation intends to 
violate. By the proposed act Congress does not attempt to 
regulate the transportation at all. The shipper will Jook at 
the act of Congress in \ain tor any rule governing his right to 
ship into another Stat~. He must find his authority not in the 
law of Congress but in the act of the State legislature, and 
even there he does not find any definite rule, but in 1-he last 
analysis his right to ship can only be determined by flscertaining 
the intention of the consignee or some other person connl•cted 
with the transaction, which intention may be entirely undis
closed. 

But in the face of this condition it is gravely urge<l that no 
delegation of authority is made to any State. The fallacy of 
this contention is so obvious that one can but marvel at the 
credulity or the assurance of those who proclaim it. To regu
late commerce, as said by Chief Justice Marshall in the case of 
Gibbons against Ogden, is to "prescribe the rule by which com
merce is governed." Under the proposed legislation who }lre
scribes this rule? l\Ianifestly not Congress, because tlrnt body 
prescribes no rule whatsoe,er, but refers to rules to be pre-. 
scribed by the various States, which rules may be as varied and 
as numerous as the States themselves. 

Mr. l\IcCUl\IBER. Mr. President--
The PRESIDENT pro tempore. Does the Senator from rtah 

yield to the Senator from North Dakota? 
Mr. SUTHERLAND. I yield to the Senator. 
l\I"r. McCUMBER. I think the Senator has indicated that in 

his opinion section 2 is unconstitutional as a delegation of 
authority to the State legislatures or to Sta.te laws. 

l\Ir. SUTHERLA1\'D. I have been trying to indicate that. 
Mr. McCUMBER. I should like to ask the Senator whethe1· 

or not, in his opinion, it would be any delegation of autl1ority 
if that section were so amended that it _simply dE-clare<l. first,' . 

_J 

/ 
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that intoxicating liquors themselyes were of such a nature as 
to be dangerous to public morals and public health, and then 
pro\ided that they might be introduced into interstate commerce 
only Qll condition tllat they should lo e their interstate com
merce cl.iaracter the moment they crossed a State Hue? In 
that case, the way I put it, the Stnte law i not referred tO in 
nny way. All that Congre s '\\Ould say would be: "We let go of 
this subject, and therefore it falls within the powers of tJ1e 
State itself the moment it cro ses the State line." 

~Ir. SUTHERLA1'"D. l\Ir. President, I di Uke \eJ'Y. much to 
express an opinion upon any matter which, as it seems to me, is 
not inYol\ed in the pending question. 

:Ur. McCU:MBE.R. I want to say to the Senator that it un
doubtedly will be involved before we get through with the mat· 
ter, and that is the rea on I desired his opinion. 

:Mr. SUTHERLA1'"'D. I should like to consider it when it ls 
presented. I doubt very much whether that would help the 
matte1· at all, because, after all, we are to determine the sub
stance of this thing. I do not think we can cover it up under 
any form of words and make that constitutional, by some form 
of expression or by some legislative argument, which in its 
essence is unconstitutional. 

::\fr, ~IcCU~!IlER. The real point 1 , Can Congress divest 
that article of its interstate character the moment it crosses a 
State line and let go of it at that time? 

l\!r. SUTHERL.A.i~D. I . do no think so, Mr. President. I 
think, so" long as intoxicating liquor is recognized by the laws of 
Congress and by the common consent of the majority of the 
States of the Union, it can not be declared illegal. In other 
words, Congre s can not in one breath say that a thing is legi
timate and then in another breath that it i illegitimate. 

But conceding, for the sake of argument, the power of Con
gress to entirely forbid the shipment of liquor in interstate com
merce, it does not follow that it may partially forbid it. If it 
in·ohibits, it must do so upon the ground that intoxicating l1quo1· 
is not a legitimate article of interstate commerce. It would 
seem to be elf-evident that Congress could not, by the same act 
of legislation, declare a thing to be a legitimate article and also 
an illegitimate article of commerce, and yet this is precisely 
what partial prohibition does, since the effect of it is to permit 
the article to move among some of the States and to forbid it 
to rno\e among others. In the Lottery case the prohibition 
against the transportation of lottery tickets was absolute and 
complete. The rule was uniform. The decision of the Supreme 
Court would undoubtedly have been other"ise if Congress had 
provided that lottery tickets might be h·ansported among some 
of the States and forbidden transportation among others. 
Whether o. gi,en thing is a legitimate article of commerce surely 
must depend upon the character of the thing itself and not upon 
the secret lJUrpose which may be entertained by somebody as to 
it u e. 

The commodity clau ..,e of the Hepburn Act is also cited as 
illustrating the po'\\er of Congre s to prohibit, but that was a 
regulation of an instrumentality of commerce. Congress did not 
prohibit tl:e transportation of coal, but only prohibited the in
terstate carrier which produced the coal from itself transport
ing it. This was purely a regulation of interstate commerce. 

:Mr. BORAH. Mr. President--
The PRESIDENT pro tempore. Does the Senator from Utah 

yield to the Senator from Idaho? 
::Ur. SUTHERLAND. I do. 
Ur. BORAH. There was no difference between the two 

classes of coal in so far as the intrinsic quality of the com
modity was concerned. One of them was impressed with the 
personal owner hip, which -was the same ownership as that 
of the carrier, and the other was not. In one instance Con
gress prohibited the carrying, and in the other instance it did not. 

Mr. SUTHERLAND. Yes. 
~Ir. BORA.II. That was because of the impress upon the 

article of the relationship of the parties to the purticulai· 
article. Why may we not say that when liquor is to be used 
in a specific way and for a specific purpose, it shall bear that 
imprint, and pass out of the channels of inter tate trade? 

:\lr. SUTIIERLAJ\"T]). I bave been undertaking to say all 
along why we can not do it. To my :...:ind, the two cases 
are entirely different. A railroad compa:cy engaged in inter-
ta te commerce is an instrumentality of interstate commerce 

,...-bich ConO'ress may regulate. It may not only regulate the 
articles which are carried in interstate commerce, but it may 
regulate the instrumentality by which they are carried. In 
tha t particular case it does not undertake to regu1ate the 
article; it does not attempt to prohibit it::; being tran ported; 
but it says: "You, an instrumentality entirely undEr the con-

trol of Congress so far as regulation is concerned, if you produce· 
this article, must not carry it." 

Mr. BORAH. Then that falls back upon the proposition that 
it was not excluded because of any intrinsic quality of the · 
article, but because of a certain relationship of other parties 
to the article. 

llr. SUTHERL.ll\"'D. The articl<3 was not excluded at alL 
The i11strumentality was excluded from carrying it. 

l\Ir. BORAH. We do not exclude the liquor except because 
of its relationship to certain parties. 

l\Ir. SUTHE:lLAND. I understand perfectly the position of 
the Senator from Idaho ; but there we were regulating the in
strumentality. We may say that certain railroad companies 
which bear a certain relation to a -;)articular article can not 
themselves carry it, for reasons of public policy; but that would 
not prevent the article itself being carried by somebody else. 

The Lacey law, which has been referred to, dealt with 
animals fera natnrre. which have always been held to belong to 
the State and not subjects of private ownership except with the 
consent of the State. The effect of the Lacey law therefore is 
simply to forbid the transportation of an article which is not 
property and therefore not the subject of commerce. . 

Reference has been made to the provisions of section 289 of 
the penal code. By this section Congress adopted for certain 
purposes the laws of the States in force at the time of the 
passage of the congressional act. It was as though the law of 
each State had been set forth in terms in tbe act of Congress. 
Instead of doing this the law is indicated by reference instead 
of by recital, but the law adopted becomes a law of Congress 
and is not enforced as a law of the State. The section recognizes 
in the plainest way that Congress would have no power to 
permit a State to legislate for the Federal Government by pro
viding that these adopted laws should continue in force not
withstanding any subsequent repeal or amendment by the 
States. 

In other words, Congress simply found certain laws upon 
the statute books of the States which it thought applicable to 
certain conditions, and by its legislation it said: ·'We will 
adopt those laws as laws of Congress." The effect is the same 
as though it had et them out ill full and had said: "This is the • 
law of Congress." But it could not, by any sort of legislation, 
as has been recognized over and over again, say: "We will 
adopt any law upon this subject which the States may here
after adopt," bee.an e that would be to delegate tbe power of 
Congress. It could not even continue the law in force in an 
amended condition, because to amend the law is to legislate 
quite as much as to make it originally. Congress, in the clearest 
way, has shown that it considers that it has no power to adopt 
the legislation of a State thereafter to be enacted. 

IXTOXIC.ATIXO LIQ'GOR IS A LEGITIMATE .ARTICLE OF COllllERCE. 

The next propo ition which I desire to ·discuss very briefly 
is that intoxicating liquor is a legitimate article of commerce, 
and so long as this is recognized it can not be denied the right 
of interstate transportation. 

It may be conceded that if the time shall ever come when 
iutoxicating liquor is outlawed by substantially the whole 
people of the United States, as lottery tickets were outlawed, 
that Congress may then forbid its transpo1·to.tion upon the 
ground that it would in that event no longer be a legitimate 
article of commerce. But this is not the case. To the contrary, 
it has always been recognized an9. still is recognized as a 
legitinmte article of commerce, entitled to the protection of the 
Federal Government the same as any other article. 

Mr. GALLINGER. l\Ir. President--
The PRESIDENT pro tempore. Does the Senator from Utah 

yield to the Senator from New Hampshire? 
:Mr. SUTHERLAND. I yield to the Senator. 
Mr. GALLINGER. I am interested in the Senators discus

sion, as we all are interested in it. I should like to have the 
Senator restate his view, if he pleases, that a law must be 
uniform, or its application must be uniform, in all the States. 
Is that the Senator's position? 

Mr. SUTHERLAND. Not quite that. If the Senator will be 
patient, I have, later along, some authorities to quote upon tha t 
precise question; and I intend to discuss it in that connection. 

Mr. GALLINGER. I wanted, at this point, to suggest th11t 
in the pure-food law we provided that condemned goods might be 
excluded from any State where the State laws were against them: 

Mr. SUTHEitLAND. Oh. yes. 
l\!r. GALLINGER. And that it did not cover the broacl 

proposition that I tllought the Senator wa s arguing. 
Mr. SUTHERLAND. Impure food might be exclmled by the 

State itself. The State has done thnt. Diseased meats or 
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impure food can be excluded by the State TI"ithout any law of 
Congress. . 

l\Ir. GALLINGER. And because of that fact they could not 
be transported to that State through the medium of interstate 
commerce? 

Mr. SUTHERLAND. Yes; because they are impure foods; 
and being impure, they are not legitimate articles of commerce. 

l\Ir. GALLINGER. We think liquors are worse than impure. 
[Applause in the galleries.] 

l\Ir. SUTHERLAND. I agree with the Senator. The Senator 
can not get up any argument with me about that. 

The PRESIDE.i.~T pro tempore. It is against the rules of the 
Senate for any manifestations of appmval or disapproval to be 
had in the Chamber, especially in the galleries. The Ohair ad
monishes the galleries that if it is repeated, the Senate will have 
to take action to prevent its recurrence. 

1\lr. SUTHERLA.J\~. l\Ir. President, I hope very much that 
a great piece of legislation like this will not be passed by the 
Senate of the United States in a spirit of mere emotion. The1·e 
are some pretty grave questions involved in this matter, and I 
am undertaking to discuss them; and I am undertaking to dis
cn s them under my oath as a Senator. 

What I had said when the Senator from New Hampshire in
terrupted me is borne out by the decisions. In Bowman .v. 
Chicago & Northwestern Railway Co. (125 U. S., 465, 501) the 
court uses. this language: 

What is an article of commerce is determinable by the usages of the 
commercial world and does not depend upon the declaration of any 
State. The State possesses the power to prescribe all such re~ulatio_ns 
with respect to the possession, use, and sale of J?roperty within its 
limits as may be necessary to protect the health, lives, and morals of 
i ts people, and that power ~ay be applied to all kinds of propci:ty, 
even that which in its nature is harmless. But the power of regulation 
for that purpose is one thing and the power to exclude ·an article from 
commerce by a declaration that it shall not thenceforth be the subject 
of use and sale is another and very different thing. If the State could 
thus take an article from commerce, its power over interstate commerce 
would be superior to that of Congress, where the Constitution has 
vested it. · 

In the License ca es (5 How., 504, 599) 1\Ir. Justice Catron said: 
If from its nature it does not belong to commerce, or if its condition 

from putrescence or other cause is such when it is about to enter the 
State that it no longer belongs to commerce, or, in other words, is 

• not a commercial article, then the State power may exclude its intro· 
duction. And, as an incident to this pow47r •. a State may use me~ns 
to ascertain the fact. And here is the limit between the sovereign 
power of the State and the Federal power. That is to say, that which 
does not belong to commerce is within the jurisdiction of the police 
power of the State, and that which does belong to commerce is within 
the jurisdiction of the United States. And to this limit must all 
the general views come, as I suppose, that were sug~sted in the reason
ing of this court in the cases of Gibbons v. Ogden, Hrown v. The State 
of Maryland, and New York v. l\filn. What, then, is the assumption 
of the State court? Undoubtedly, in effect, that the State had the 
power to declare what should be an article of lawful commerce in the 
particular State, and, having declared that ardent spirits and wines 
were deleterious to morals and health, they ceased to be commercial 
commodities there, and that then the police power attached, and con
sequently the powers of Congress could not interfere. The exclusive 
St ate power is made to rest, not on the fact of the state or condition 
of the article nor that it is property usually passing by sale from 
hand to hand, but on the declaration j'ound in the State laws and 
asserted as the State policy that it shall be excluded from commerce. 
And by this means the sovereign jurisdiction in the State is attempted 
to be c1·eated in a case where it did not previously exist. If this be 
the true construction of the ~onstitutional provision, then the para
mount power of Con~ress to regulate commerc~ is subject to a very 
material limitation, ror it takes from Congress and leaves with the 
States the power to determine the commodities or articles of property 
which are the subjects of lawful commerce. Congress may regulate, 
but the States determine what shall or shall not be regulated. Upon 
this theory the power to regulate commerce instead of being paramount 
over the subject would become subordinate to the State police power, 
for it is obviou::i that the power to determine the articles which may 
be the subjects of commerce, and thus to circumscribe its scope and 
operation is, in effect., the controlling one. The police power would 
not onl y be a formiaable riv2.l, but in a struggle must necessarily 
triumph over the commercial power, as the power to regulate is de· 
pendent upon the power to fix and determine upon the subjects to be 
regulated. The same process of legislation and reasoning adopted by 
the State and its courts could bring within the police power any 
article of consumption that a State might wish to exclude whether it 
belonged to that which was drank or to food and clothing, and, with 
nearly equal claims to propriety, as malt liquors and the .produce of 
fruits othe1· than grapes stand on no hi~her ground than the Ught 
wines of this and other countries, exctudea, in effect, by the law as it 
now stands. And it would be only another step to regulate real or 
supposed ext ravagance in food and clothing. 

Not only are intoxicating liquors recognized by the usages of 
the civilized world to be legitimate articles of commerce, but 
Congress has itself repeatedly emphasized their character in 
this respect by legislation which has been in force since the 
foundation of the Government and still remains upon the 
statute books. It collects millions of dollars annually upon the 
manufacture and sale of intoxicating liquors. It provides for 
the supervision of their manufacture and their inspection. It 
leYies duties upon all kinds of intoxicating liquor when im
ported from foreign countries and thereby iin-ites their impor
tation into the United States. 

In Shollenberger v. Pennsylvania (171 U. S., 1, 7), the 
Supreme Com·t, speaking of oleomargarine, said : 

In the examination of this subject the first question to be con· 
sidered is whether oleomargarine is an article of commerce. No affirm· 
ative evidence from witnesses called to the stand and speaking di
rectly to that subject is found in the record. We must determine 
the question with reference to those facts which are so well and uni
versally known that courts will take notice of them without par· 
ticular proof being adduced in regard to them, and also by reference 
to those dealings of the commercial world which are of like notoriety. 

Any legislation of Congress upon the subject must, of course, be 
regarded by this court as a fact of the first importance. If Congress 
has affirmatively pronounced an article to be a proper subject of com· 
merce, we should rightly be influenced by that declaration. 

The court . then proceeds to refer to the various statutes 
passed by Congress, as, for example, the act imposing a tax 
and regulating the manufacture and sale, importation, and ex· 
portation of oleomargarine and other goods of the same char
acter, and at page 9 it is said: 

This act shows that Congress at the time of its passage in 1886 
recognized the article as a proper subject of taxation, and as one 
which was the subject of traffic and of exportation to foreign coun
tries, and of importation from such countries. Its manufacture 
was recognized as a lawful pursuit, and taxation was levied upon the 
manufacture of the article, upon the wholesale and retail dealers 
therein, and also upon the article itself. 

The court also refers to the fact that the reports of the Sec
retary of the Treasury show that tax receipts from this source 
during the nine years beginning with the year 1887 amounted 
to 01er $10,000,000, and at page 12, summing up, the court con· 
eludes: 

Upon all these facts we think it apparent that oleomargarine has 
become a proper subject of commerce among the States and with 
foreign nations. 

And the court adds : 
The general rule to be deduced from the .decisions of this court is 

that a lawful article of commerce can not be wholly excluded from 
importation· into a State from another State where it was manufac
tured or grown. A State has power to regulate the introduction of 
any . article, including a food product, so as to insure purity of the 
article imported, but such police power ·does not include the total 
exclusion even of an article of food. 

The same rule has been recognized with reference to in
toxicating liquors by repeated decisions of the Supreme Court, 
the last expression of the court being found in the case o~ 
Louisr'ille & Nashville Railway Co. v. Cook Brewing Co. (~~3 
U. S., 70). l\Ir. Just~ce I ,urton, speaking for the court, said: 

By a long line of decisions, beginning even prior to Leisy v. Hardin 
(135 U. S., 100), it has been indisputably determined: 

a. That beer and other intoxicating liquors are a recognized and 
legitimate subject of interstate commerce. 

b. That it is not competent for any State to forbid any common 
carrier to transport such articles from a consignor in one State to a 
consignee in another. 

o. That until such transportation is concluded by deJivery to the 
consignee such commodities do not become subject to State regula
tion restraining their sale or disposition. 

It is therefore no longer an open question that intoxicating 
liquors are legitimate articles of interstate commerce which 
are entitled to the protection of the Federal authority to the 
same extent and under the same conditions as other commod
ities. Indeed, the bill under consideration itself recognizes the 
general legitimacy of this species of property as an article of 
commerce. If the article is outlawed in any particular in
stance under the provisions of this proposed law, it will not 
be by the will of Congress but by the will of the particular 
State or States. In particular instances the interstate ship
ment of intoxicating liquors will be forbidden not because Con
gress has declared or intimated in the. slightest degree that they 
are noxious, but because, and only because, somebody intends 
to violate a State law. 

It has been repeatedly determined that although the several 
States possess their undiminished powers of police, that no law, 
although otherwise a proper exercise of the police power, is 
valid if the effect of such law i.s to substantially regulate inter
state commerce. The Constitution is declared to be the supreme 
law of the land. This supreme law confers the power to regu
late commerce upon Congress, and thereby withdraws it from 
the States. If, therefore, a State law which has the effect of 
regulating commerce be upheld, immediately that law becomes 
superior to the Constitution. In the absence of permissive legis
lation by Congress, it is perfectly clear that no State has the 
power to regulate in any degree interstate commerce, and the 
reason is that this power has been vested in Congress. Hence 
a State law of this character is void not because it is opposed 
to any congressional law, not because it is opposed to the will 
of Congress, not because it has not been permitted by Congress, 
but because, qncl only because, it is in violation of the Consti
tution of the United States. It would seem to be self-evident 
that if the action of a State is 1oid because in conflict with the 
Constitution, that no act of Congress, which is the mere creature 
of the Constitution, either by affirmative action, by remor'ing 
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obstacles, or by declaration of any character, could render the 
State action valid. To concede such a proposition would be to 
admit an astounding paradox, namely, that while Congress may 
not itself violate the Constitution, it may in some manner justify 
or absolTe a State in doing so. No sort of specious reasoning 
can establish the proposition that any department of the Fed
eral Government, or that all of them combined, by any proceed
ing, can change that which is opposed to the Constih1tion so 
as to be in harmony with the Constitution, and yet it is to this 
conclusion that the proponents of the pending measure are in
e1itably dri\·en. 

.Mr. Justice Catron in the License cases pointed out the dis
tinction between the police power of the State and the com
merce power of the United States in the following language: 

And here is the limit between the sovereign power of the State and 
the F ederal power. That is to say, that which does not belong to com
merce is within the juri diction of the police power o! the State, and 
that which does belong to commerce is within the jurisdiction of the 
Unit ed States. · 

It must be conceded that any State law now in existence at
tempting to interfere with the interstate transportation . of in
toxicating liquor before such transportation is completed by 
delilery would be unconstitutional. Upon what theory can 
Congress pass legislation which will make an unconstitutional 
enactmcmt constitutional? And yet it is grayely asserted that 
upon the passage of this bill State statutes concededly uncon
stitutional will become valid and operatirn. 

l\lr. Chief Justice '.faney, in the License cases (5 How., 580), 
said: 

But it is equally clear that as to all future laws by the States, i1 
the Constitution deprive them of the power of making any regulations 
on the subject, an act of Congress could not restore it. 

For it wiJI hardly be contended that an act of Congress can alter the 
Constitution and confer· upon a State a power which the Constitution 
declares it shall not possess. And if the grant of power to the United 
States to make regulations of commerce is a prohibition to the States 
to make any regulation upon the subject, Congress could no more restore 
to the States the power of which they were thus deprived than it could 
authorize them to coin money, 01· make paper money a tender in the 
payment of debts, or to do any other act forbidden to them by the 
Cons ti tu ti on. 

In the case of IIuniey v. Kansas City Southern Ilailway Co. 
(1 7 U. S., 61T) the Supreme Court said: 

Transportation for othe1·s, as an independent business, is commerce, 
irrespective of the purpose to sell or retain the goods which the owner 
may entertain with regard to them after they shall have been delivered. 

That being so, any Jaw whose primary effect is to interfere 
with the transportation of an article of commerce from one 
State to another before the delh·ery to the consignee, no matter 
what the consignee or anybody else may intend to do with it, is 
a regulation of interstate commerce. The contract of transpor
tation is to carry from the consignor in one State to the con
signee in another. This transportation is a single, indi>isible 
thing, and, as said in the case of Gibbons v. Ogden, " the power 
must be exclusi>e. It can reside but in one potentate, and hence 
the grant of this power carries with it the whole subject, JeaY
ing nothing for the State to act upon." Until deliYery to the 
consignee there is no place where you can stop and say, thus 
far it is interstate transportation and thereafter intrastate 
transportation. As expressed in the same great case. "the 
word ' among' means intermingled with. .A thing which is 
among others is intermingled with them. Commerce among the 
States can not stop at the external boundary line of each State, 
but may be introduced into the interior." . 

If we may surrender to one State the authority to interfere 
with a shipment of goods from another State the moment it 
crosses the boundary line of the former, it logically follows that 
we may likewise surrender the power to the latter State to in
terfere with the shipment until it reaches the boundary line, 
and this would be equilalent to a total surrender of the whole 
power. The State in which the shipment originates being per
mitted to deal with the matter until it reached the boundary 
line and the State to which the shipment is destined being per
mitted to deal with it afterwards, the effect would be to prevent 
the shipment altogether, not by the exercise of the regulative 
power of Congress, but by the exercise of that power by the 
se1eral States, and thus a power which the people ]!ave affirma
ti1ely deyolved upon Congress would be delegated to other and 
di tinct governments. 

V. DELEG.A.TIO:-< Qjj' POWER UXDER BOTH SECTIO~S. 

I ha1e perhaps already sufficiently discussed the proposition 
that the pending bill constitutes an attempt to delegate the 
power of Congress over interstate commerce to the States. 
That this is beyond the power of Congress no citation of au
thorities is necessary to establish. The Supreme Court has 
repeatedly so declared. 

In determining the Yalidity of a statute we ml.1st have regard 
to its substance rather than its form. No matter in what 

terms the statute may be written, if its natural and reasonable 
effect is to accomplish an unconstitutional result it is >oid; or, 
as stated by the Supreme Court in the case of Reid v. Colorado 
(1 7 U. S:, 137, 150) : 

* * • The purpose of a statute, in whatever language it may be 
framed, must be determined by its natural and reasonable effect. 

In the case of Mugler v. Kansas (123 U. S., 623) Mr. Justice 
Harlan said: 

The courts are not bound by mere forms nor are they to be mi led by 
mere pretense. They are at liberty-indeed they are under a solemn 
duty-to look at the substance of things whenever they enter upon 
inquiry whether the legislature has transcended the limits of its 
authority . 

Ilowe1er artful the language, however cunning the hand of 
the draftsman, this effect, when discovered, determines the 
Yalidity or invalidity of the act. A moment's reflection, it seems 
to me, will convince any candid mind that the effect of this pro
po ed legislation is to gi-re vitality and validity to an act of a 
State go1ernment which, in the absence of the proposed legis
lation, would be unconstitutional and Yoid. 

Congress can neither take from nor add to the powers of the 
States. It has been claimed that the . "Validity of the pending 
measure is sustained by the Supreme Court in upholding the 
Wilson Act, but the Supreme Court has been careful to say in 
se1eral cases, notably in Rhodes v. iowa (170 U. S., 412), that 
the effect of the Wilson Act was only to permit the State juris
diction to attach after the delivery of the consignment to the 
consignee so as to permit the State to regulate and control the 
sale of the article, whether in the original package or not, after 
such delivery, and that this right of sale was only an incident 
of interstate commerce, and not such commerce in its funda
mental aspect. In other words, the substantive transportation 
of a commodity from one State to another ended upon deli1ery 
to the consignee. The right of the consignee to sell in the 
unbroken package was not a fundamental part of the interstate 
transaction but was a mere incident resulting therefrom. 

It is urged, however, that this bill does not permit the State 
to legislate with reference to interstate commerce, but does 
nothing more than remove an impediment to the operation of 
the police power of the State. But it does more than this. In 
the absence of the proposed legislation by Congress the police 
power is inoperatiYe because it conflicts with the superior au
thority of the commerce clause of the Constitution. This bill 
therefore seeks to give vitality to the law of a State which has 
none in its absence, and however we may endeavor to re~ch a 
contrary result by forms of words or devious methods of rea
soning, we are at last always confronted with the same conclu
sion, namely, that the effect of the legislation is to permit the 
State to do something which the Constitution forbids. 

Under section 1 ·of the bill no rule governing the interstate 
transaction is prescribed by Congress. In every instance we 
must determine whether a particular shipment may be made, 
not by reference to any regulation prescribed by Congress but 
by reference to a law of the State. As accurately said by one 
of the proponents of this measure: 

The beauty about this law is that it expands and contracts with the 
lcgi lation o! the State. 

In other words, the State by its legislation may admit the 
article or forbid its admission. It may admit it this year 
antl prohibit its admission next year. It may admit it under 
some circumstances to-day and under totally different circum
stances to-morrow. 

Whether intoxicating liquor shall or shall not be an article 
of lawful commerce depends wholly upon the will of the State. 
That the power to prescribe what shall constitute a lawful 
article of commerce is the power to regulate commerce is 
clearly shown by Mr. Justice Catron in the License cases (5 
How., 599), where that distinguished justice said: 

What, then, is the assumption of the State court? Undoubtedly, 
in effect, that the State bad the power to declare what should be an 
aricle of lawful commerce in the particular State; and having declared 
that ardent spirits and wines we1·e deleterious to morals and health, 
they ceased to be commercial commodities there, and that then the 
police power attached, and consequently the. powers of Congress could 
not lntei;fere. The exclu ive State power is made to rest not on the 
fact of the state or condition of the article nor that it is property 
usually passing by sale from band to band, but on the declaration 
found in the State laws and asserted as the State policy that it shall be 
excluded from comme1·ce. And by this means the sovereign juris
diction in the State is attempted to be created in a case where it did 
not previously exist. 

If this be the true con truction of the constitutional provision, then 
the paramount power of Congress to regulate commerce is subject to a 
very material limitation; for it takes from Congress and leaves with 
the States the power to determine the commodities or articles of prop
erty which are the subjects of lawful commerce. Congress may regu
late, but the States determine what shall or shall not be regulated. 
Upon thh~ theory the power to regurate commerce, Instead of being para
mount over the subject, would become f?Ubordinate to · the State police 
power, for it is obvious that the power to determine the articles which 
may be the subjects of commerce, and thus to circumscribe its scope and 
operation, is in effect the controlling one. The police power would 
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not only be a formidable rival, but in a struggle must necessarily 
triumph over the commercial power. as the power to regulate is depend
ent upon the powe\' to fix and determine . upon the subjects to be 
regulated. 

The same process of legislatton and reasoning adopted by the State 
and its courts could bring within the police power any article of con
sumption that a State might wish to exclude, whether it belonged to 
that which was drank or to food and clothing; and with nearly equal 
claim.s to ·propriety, as malt liquors and the produce of fruits other 
than grapes stand on no higher grounds than the light wines of thi$ 
and other countries, excluded, in ~fI'ect, by the law as it now stands. 
And it would be only another step to regulate real or supposed ex
travagances in food and clothing. • "' • Fol' these reasons I 
think the case can not depend on the reserved power in the State to 
regulate its own police. 

Speaking of the Wilson Act, in Ilhodes v. Iowa (170 U. $., 
412, 422), the court said : 

If the act of Congress be construed as reaching the contract for 
interstate shipment made in another State, the necessary effect must 
be to give to the laws of the several States extraterritorial operation; 
for, as held in the Bowman case, the inevitable consequence of allow
ing a State law to forbid interstate shipments of merchandise would 
be to destroy the right to contract beyond the limits of the State for 
such shipments. If the con.struction claimed be upheld, it would be 
in the power of each State to compel every interstate-commerce train 
to stop before crossing its borders and discharge its freight, lest by 
crossing the line it might carry within the State merchandise of the 
character named covered by the inhibitions of a State statute. 

And further on, at page 424, the court said that while the 
right to sell free from State interference interstate commerce 
merchandise was held-
to be an essential incident to interstate commerce, it was yet but an 
incident, as the contract of sale within a State in its nature was 
usually subject to the control of the legislative authority of the State. 
On the other band, the right to contract for the transportation of mer· 
chand1se from one State into 01• across another involved interstate 
commerce in its fundamental aspect, and imported in its very essence 
a relation which necessarily must be governed by laws apart from the 
laws of tb.e several States, since it embraced a contract which must 
come under the laws of more tban one State. 

In the Bowman case it was said : 
Has the law of Iowa any extraterritorial force which does not be

lo~ to the State of Illinois? If the law of Iowa forbids the delivery 
and the law of Illinois requires the transportation, which of tbe two 
shall prevail? How can the former make void the latter? 

In American Express Co. v. Iowa {1D6 U. S., 133, 143) the 
Supreme Court, after referring to the preceding cases, says: 

, Those cases rested upon the broad J.>rinciple of the freedom of com-
merce between the States and of the right of a citizen of one State to 
freely contract to receive merchandise from another State, and of the 
equal right of the citizen of a State to contract to send merchandise 
into other States. They rested also on the obvious want o:t' power of 
one State to destroy contracts concerning interstate commerce valid 
in the States where made. 

In Vance v. Vandercook (170 U. S., 438, 452) the court said: 
~'he right of persons in one State- · 
And I invite particular attention to this case-
'l'he right of persons in one State to ship liquor into anothei· State 

to a resident for his own use is derived from the Constitution of the 
United States, and does not rest on the grant of tbe State law. 

And again Mr. Justice White said: 
The right of the citizen of another State to avail himself of inter

state commerce can not be held to be subject to the issuing of a certifi
cate by an officer of the State of South Carolina without admitting the 
power of that officer to control the exercise of the right. But the right 
arises from the Constitution of the United States; ft exists wholly inde
pendent of the will of either the law-making or the executive power of 
tbe State; it takes it origin outside of the State of South Carolina and 
finds its support in the Constitution of the United States. 

And at page 446: 
In the inception it is necessary to bear in mind a fe'f elementary 

propositions which are so entirely concluded by the previous adjudica
tions of this court that they need be only briefly recapitulated. • • " 

(b) Equally well established is the proposition that the right to send 
liquors from one State into another, and the act of sending same is in
terstate commerce, the regulation wbereof has been committed by the 
Constitution of the United States to Congress, and hence that a State 
law which denies such a right, or substantially interferes with or hamp. 
ers the same, is it~ conflict with the Oonstitution of the United States. 

How can a right derived from the Constitution be taken away 
by an act of Congress or by an act of the State, or by the com
bined a.cts of both Congress and the State! T)le right of a citi
zen of one State to contract with a citizen of another State 
for the sale and delivery of any legitimate article of commerce 
is equally derived from the Constitution and not from the grant 
of any State law. Upon what principle, therefore, can a State 
law prevent the execution of this contract, the right to enter 
into which is derived from the Constitution? And if a State 
law attempting to do so be void as an interference with inter
state commerce in its fundamental aspect, upon what theory 
may Congress vitalize it? To ask the question is to answer it, 

The sale of an article in the unbroken package is an incident -
of commerce, but it is not a necessary and fundamental part of 
it, for interstate commerce may be complete without any sale~ 
and very often is where goods are imported for personal use
but without delivery to the consignee the interstate transaction 
has failed of fulfillment altogether. 

Mr. Ju tice Woodbury, in the License case:, said (5 Bow., 
619): . 

. 4-~d what powe1· or measure of the General Government would a pro
hibition of sale within a State conflict with if it consisted merely in 
regulations of tbs police or internal commerce of the State itself'/ . 
There is no contract, expressed or implied, in any act of Congress that 
the owners of property, whether importers or purchasers from them 
shall sell the~r articles in such quantities or at such times as they please 
within the respective States. Nor can they expect to sell on any otbel." 
or better terms than are allowed by each State to all its citizens or in 
ll manner different from what has comported with the policy of most 
of the old States, as well before as since the Constitution was adopted. 
Any othei· view would not accord with the usages of the country, or the 
fitness of things, or the unquestioned powers of all sovereign States 
::i-nd, as is admitted, even of those in this Union, to regulate both their 
mtemal commerce and general police. The idea, too, that a prohibi
tion to sell would be tantamount to a prohibition to import, does not 
seem to me either logical or founded in fact. For, even under a prohi
bition to sell, a person could import, as he often does, for his own 
consumption and that of his family and plantations. 

Now I come to the question which tlle Senator from New 
Hampshire [Ur. GALLINGER] suggested a few moments ago. 
VI. THE POWER TO REGULATE INTERSTATE COMMERCE IS ESSENTIALLY 

A U~IT AND NOT SUBJECT TO A MCLTITUDE OF SYSTEMS. 

Since the purpose of conferring authority to regulate inter
state commerce upon Congress was to prevent a multiplicity of 
diverse and conflicting rules made by the separate States, it 
would seem to follow that the regulation of any given article 
must be uniform in character, and that varying regulations 
could not be justified upon the varying desires or opinions 
of the several States. If this were not so the evils which the 
consolidation of this power in Congress was intended to prevent 
would still exist. · 

In Robbins v. Shelby Taxing District (120 U. S., 489, 494) 
the Supreme Court said; 

In a word, it may be said that in the matter of interstate com
merce the United States are but one country, and are and must be 
subject to one system of regulations and not to a multitude of sys-
terns. The doctrine of the freedom of that commerce, except as 
regulated by Congress, is so firmly established that it is unnecessary 
to enlarge further upon the subject. 

In United States v. E. C. Knight Co. (156 U. S., 1, 32) Mr. 
Justice Harlan in a dissenting opinion said: 

Commerce among the States, as this court has declared, is a unit, 
and in re pect of that commerce this is one country and we are one 
people. It may be regulated by rules applicable to every part of the 
United States, and State lines and State jurisdiction can not interfere 
with the enforcement of such rules. The jurisdiction of tbe General 
Government extends over every foot of territory within the United 
State3. Under the power with which it is .invested Congress may r~ 
move unlawful obstructions, of whatever .kind, to the free course of 
trade among the States. In so doing it would not interfere with the 
"autonomy of the States," because the power thus to protect inter- · 
state commerce is expressly given by the people of all the States. 
Interstate intercourse, trade, and traffic are absolutely free, except as 
such intercourse, trade, or traffic may be incidentally or indirectly 
affected by the exercise by the States of their reserved police powers. 

In Groves v. Slaughter (15 Pet., 505) this language was 
used: 

Tbe law must be equal and general in its provisions. Congress can 
not pass a nonlntercourse law as among the several States nor im
pose an embargo that shall affect only a part of them. 

Jn Oregon Steam Navigation Co. v. Winsor (20 Wall., 67) the 
court said: 

This country is substantially one country, especially in all matters 
of trade and business. 

In Hall v. De Cuir. (95 U. S., 485, 007) the Snpreme Court 
said: 

Commerce among the sev~ral States as well as commerce with for
eign nations requires uniformity of regulation ; and that power is by 
the Constitution vested exclusively in Congress, as appears by the Con
stitution itself and by an unbroken course of the decisions of this 
court, covering a period of more than half a century. 

In Walling v. i\!ichlgan (116 TJ. S., 446, 455), the court said: 
We have so often beld that the power given to Congress to regulate 

commerce with foreign. nations, among the several States and with the 
Indian tribes is exclusive in all matters which require or only admit of 
general and uniform rules, and especially as regards any impediment or 
i·estrlction upon such commerce that we deem it necessary merely to 
refer to our previous decisions on the subject, the most important of 
which are collected in Brown v. Houston (114 U. S., 622, 631) and 
need, not be cited here. 

And on page 456, quoting from Mobile v. Kimball (102 U. S., 
691, 697), the court, speaking of the subjects of interstate com
merce which are subject only to the exclusive regulation of Con
gress, said : 

Some of them are natfonal in their character and admit and re
quire uniformity of regulation, affecting alike all of the States; others 
are local or are mere aids \o commerce and .can only be properly regu
lated by provisions adapted to their special cfrcumstances and locali
ties. Of the former class may be mentioned all that p01·tion of com- · 
merre with foreign countries or between the States which consists in, 
the transportation, purchase, sale. and exchange of commodities. Here 
tbe1•e can of necessity be only one system or plan of regulation, and 
that Congress alone can prescribe. Its nonaction in such cases with 
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respect to any particulat· commodity or mode of transportation is a 
declarntion of its purpose that tile commerce in that commodity or by 
thut mean of transpol'tation shall be free. There would otherwise be 
no i:;ecurity against conflicting regulations of different States, each dis
cl'iminating in favoL· of its own products or citizens and against the 
products and citizens of other· States. And it is a matter of public 
history that the object of vesting ic Congress the power to re-?ulate 
commer<;e with forei~n nations and among the States was to msure 
unifot·m1ty of regulation against conflicting and discriminating State 
legl lation. -

Suppose the proposed bill shoukl be enacted. In the course 
of tirue somebody yiolates it. What follows? So far as the 
Unitetl States is coucerneu, nothing whatever. No penalty is 
pre"cribed by way of fine or imprisonment or forfeiture of goods 
or otherwise. So f::tr as the Federal Government is concerned, 
the enactment will not be in any real sense a law at all, but 
ouly a piece of gratuitous and more or less irrelevant advice. 
and this having beeu given Congress simply washes its hands 
of the whole affair and retires permanently from the field. But 
the State of Kausas, for example, having by its law pro
hibited the sale of intoxicating liquors and authorized a seizure 
and. confiscation of such liquors within the State stops an in
terstate train at the State line and seizes a shipment of beer 
which it is suspected is being imported for the purpose of sale 
in violation of the State law. In the proceedings which follow 
the consignor, the consignee, or the railway company whose in
terstate operations baYe been interrupted challenges the action 
of the State as constituting a regulation of interstate commerce 
and therefore beyond the power of the State. What, then, must 
be tlie concession and contention of the State? 

Obviously it must put in a plea analogous to a plea of con
fession and avoidance. It must obviously concede that its stat
utes and proceedings do constitute a regulation of interstate 
commerce, and one therefore prima facie beyond the authority 
of the State, but tlrnt this "°ant of power on the part of the 
State has been supplied by the authorization or the permissiou 
of Congress. In the last analysis, the legality of the State action 
must rest wholly and alone upon the Federal statute, and. 
whether we call it a grant or a concession or a permission, or 
by any other name, or by no name at all, in substance and effect 
a State power has been created or amplified by an act of Con
gress. 

Over and over again we have been assured that this is not 
an attempt to delegate any congressional power to the State or 
to add to the power of a State, neither of which, it is admitted, 
can be done, but that the effect of the legislation is only to 
rellloYe a little impediment which now exists to the exercise of 
the State power. Let it be conceded. What then? The per
tinent inquiry suggests itself, What is this im1)ediment which 
stands in the way of the State now doing what it will be per
mitted to do hereafter by virtue of this ad of Congi:ess? Is it 
a Federal statute which Congress may modify or repeal at 
pleasure? No. Is it some form of manacle which, Congress 
having forged, Congress may loose; some restraint which hav
ing been imposed by Congress or some inferior authority: may 
be rellloved by Congress? No. Senators may delude them
seh·e by ingeniou phrase and plausible forms of lip logic 
into the belief that they are following straight paths but 
always, like bewildered traYelers lost in the woods, the.Y 'must 
collie back to the same point again and again, and that point is 
that the impediment which they seek to remore is one imposed 
by the Constitution of the United States, to prevail against 
which Congress is as helpless as the States themselves. Ap
proached from whatsoe-ver angle we please, this little impedi
ment to be brushed aside so unceremoniously always reyeals 
it ·elf as the Constitution, which stands at tlle gate like the 
" flaming sword, which turned every way to keep the way of 
th~ tre~ of ~ife." ~rhe .conclusion is irresistible that we are by 
this leg1slat10n attemptmg to enable a State to E-Xercise a power 
uuder and by force of an act of Congress which the State has 
no authority to exercise under the Constitution and if our act 
be valid we shall haye succeeded in making a 'Federal statute 
superior to the Federal Constitution. 

There has never been a time in all our history when the 
necessity of adhering to i:J?.c limitations of the Federal Consti
tution was more impe~ious than to-day. Constitutional princi
ples must be made with reference to the generality of cases 
and not to exceptions. General rules sometimes of necessity 
operate harshly in occasional instances, and the temptation is 
always great to ignore or violate these principles whenever we 
come into contact with one of these exceptional cases. The 
danger, however-and it is a very real and gra rn one-is that if 
we Yiolate the Con titution in order to bring about a good re
sult, or what we fancy to be a. good result, we have opened the 
door of opportunity fo1· future Yiolations where the result may 
be neither good nor wise. 

As said by the Supreme Court in Scott ·v. Donald (165 U. S., 
58, 1)1): 
. The evils attending the vice of intemperance in tile use of spirituous 

liquors nre so great that a natural reluctance is felt in appearing to 
interfere, even on constitutional grounds, with any law whose avowed 
purpose ls to restrict or prevent the mischief. 

But, a aid by Chief Justice Fuller in the Knight case (156 
u. s., 1, 13): 

I.t is vital that the independence of the commercial power and of the 
pohce J?OWer and the delimitation between them, however sometimes 
pcro!exrng, should always be recognized and observed, for while the one 
furnishes. the strongest bond of union, the other is e sential to the 
preservation of the autonomy of the States as required by our dual form 
of government-

And then follow these words of wisdom and of warning-
and acknowledged evils, however grave and urgent they may appear 
to be, had better be borne than the risk be run, in the effort to uppress 
them, of more serious consequences by resort to expedients of even 
doubtful constitutionality. 

I have never subscribed to the doctrine that the end justifies 
the means. The step from virtuous necessity to doubtful ex
pediency is very short and easily taken. We should be ex
tremely careful not to do a forbidden thing upon the plea that 
good will result, lest we thereby establish a precedent for doing 
the forbidden thing to the undesired end that evil may follow. 
Whenever we violate the Constitution an example is set which 
is quite likely to come back sooner or larer to yex us. It was 
Portia, I think, who said : 

'Twill be recorded for a precedent, 
And many an error by the same example 
Will rush into the State. 

Ur. President, I do not for one moment doubt the honesty of 
purpo e of the good men and good women of the country who 
are urging upon Congress the adoption of this legislation. The 
sincerity of their belief in its wisdom and its legality I do not 
question. I sympathize with the purpose that they have in 
view, namely, to reduce the evils of intemperance; but, sir, that 
is not the end of the matter. Superior to my own desires and 
superior to the wishes of any part of the people stand the 
soyereign commands of all the people, which they have em
bo<lied in their Constitution, and these do not admit of dis
oI;>edience or evasion upon any pretext. Honest legislators may 
differ, and frequently do differ, as to the interpretation and 
application of these commands, but no man who, after study 
and reflection, has reached a definite and settled conclusion as 
to the meaning of one of these commands may act in opposition 
to it without breaking faith with his own conscience. 

If a man is_ guilty of an oyert act of dishonesty, he may be 
compelled to suffer the penalty of the law and the scorn of man
kind. What he does may be seen by others than himself, but 
into the secret chamber of his own intellect no eye save his own 
may penetrate. In that domain each of us is his own advocate 
and finally his o\vn sole judge. If he be guilty of intellectual 
~ honesty his <'.lebasement, if he so wills, can be known only to 
hims~lf, but while he pays no outward penalty he pays, neverthe
le , rn the unea y and unhappy consciousness that he has be
trayed himself. To be mistaken in one's judgment i a common 
and comparatively trivial fault; to deliberately -violate onc·s 
hone t judgment is as indefensible and contemptible an acf 
as any man can commit. Everyone of necessity spends more 
time with llimself than with anybody else, and he ought to so 
conduct hims~lf that he may feel in decent company the major 
part of the tlille. The people of the counh·y who are ur(J'in"' 
this legislation are not sworn to uphold and defend the Co~st~ 
tution. I am. The duty and responsibility of keepin(J' the oath 
is mine, not theirs. b 

I am willing to go us far as any man ought to go in a liberal 
and broad construction of the Constitution in the interest of 
beneficent legislation. I am not willing to •iolate th<} plain 
terms o~ that .great c~arter for the adyancement of any cause, 
however near it may he to my own heart or the hearts of others. 

During the delivery of l\Ir. SUTHERLAND'S speech, 
l\lr. GALLINGER Mr. President, I rise to ask that the 

unanimous-consent agreement may be read from the desk. 
The PRESIDE~T pro tempore. The hour of 3 o'clock hav

ing arriYed, the Secretary will rea<l the unanimou ·-consent 
agreement. 

The Secretary read as follows : 
It is agree~ by unanimous con:;ent that on Monday, February 10, 

1913, at 3 o clock, p. m., the bill (S. 4043) to prohibit interstate 
comme::-ce in intoxicating liquors in certain cases be taken up for con
sidem tion, not to interfere with appropriation bills, and that the vote 
be taken OJ?. a~l amendments pending and amendments to be offered, and 
upon the bill itself, not later than the houi· of 6 o'clock on that day. 

The PilESIDE~T pro tempore. The Chair will now formally 
lay the bill before the Senate. r_;['he title ''"ill be stated. _ 
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The s ·E -RETARY. A bill ~s. 4043) to prohibit inter tate com
merce in intoxicating liquor in certain cases. 

'fhe Semite, as in ornmittee of the W11ole, re umed the con~ 
Si(1eration of the bfll. 

After the conclusion of :Mr. S 'TYERLA3D' speech, 
Mr. THOR.i:""TON. l\lr. Pre ident, I presume that other Sen

ators haye had a common experience with myself in the matter 
of receiving requests to Yote against the pending bill, generally 
Imo~ as the Kenyon-Sheppard bill and gene1·all'y understood 
to haYe for its object the prohibition of the shipment of liquor 
from a State in which it i lawful to sell it, to a State in which 
its sale is not legalized; an under tanding bu ed on a popular 
error, for the bill does not prohibit such shipment, but does 
subject it to the authority of the police power of the other 
State when it enters its jurisdiction and before it reaches the 
consignee, provided it had been pm-chasecl for the purpose of 
violating the laws of the State. 

Powerful political influences from my own State, -which is not 
a prohibition State except in spots, have been brought to bear 
on me by those who have been my personal as well as political 
frien&, in the effoTt to hn:rn me \ote against the passage of the 
bm the parties generully basing their opposition on the two
fold ground that it was rmconstitutionn:l and a violation of the 
right of personal liberty. 

To all I have answered that I coultl not do so con istently 
with my Yiews of the rights of the respecth-e States of the Union. 

If either of these objections appeared to me well founded, I 
would yote against the bill, for I ha\e taken an oath to obey 
the Constitution o.f the United States and I am new, as I have 
ever been, a strong belie1er in the right of the personal liberty 
of the individual citizen. 

But while there may be a doubt in my mind as to the con
stitutionality of the bill, that doubt i not sufficiently strong to 
make me vote against its passage, for I can not justify myself 
in taking the position that unless a legislator was abso tely 
sure of the constitutionality of an act submitted to him it is 
his duty to vote against it, even though he thought the moti"te 
for its inception was proper and the result of its passage would 
be beneficial. 

I hold, rather, that I haYe no right in such a case to aitempt 
to block what I considered proper legislation, but that it would 
be my duty to assi t in its passage and let the courts pass on 
tile mooted question. 

..ind so in this storm the safe harbor of unconstitutionality 
is not open to me for entrance. 

So much for that part of the question. 
As for the econd part of the propo ition, it will not be dis

ptrtecl that the right of the· per onal liberty of the individual 
citizen is ubordinated to the greater right of the State to con
trol that liberty within such bounds a are considered proper 
with reference to the well-being of the community at large. 

The right of a State in the exercise of its police powers to 
regulate the liquor traffic within its boundaries or to suppress 
such traffic entirely will not be denied. 

'l'his bill permits the States to exercise the same police power 
o-rnr liquor shipped into its territory from another State that 
it could exercise· 01er it if the shipment 01igjnated within its 
territory, a power that can not be exercised except fo1T the 
purpose of preventing the violation of its own laws. 

The· effect of its passage will be to prevent the General Gov
ernrnent from lending the force of its laws, either to assi t the 
citizens of one State to violate the laws of another or to assist 
the citizens of the other State to yiolate the laws of their own. 

I believe that while the General Government should be su
preme in tile e--x:ercise of the authority conferred on it by the 
Con titution, the States composing it should be supreme in the 
exercise of the nuthority reseITed ta them by the Constitution. 

I belie--rn further that it is the duty of the States to stand 
ready to assi t the General Government in the exercise of its 
constitutionally conferred powers and thnt it is equally the 
duty of tl1e General Go-rernment-fo stand ready to assist' the 
States in the exercise of their constitutionally re errnd powers 
to the extent not only of refraining from enacting laws that 
nmy tend to obstruct the proper State authority, but also of 
amending or repealing any existing laws that may have sttch a 
tendency. 

Holding such views, I can not vote again t the pending bill, 
but must vote for its pa sage. 

Ur. WEBB. l\Ir. President, the liqaor eyil bas been before 
the world sinc-e the beginning of hi tory. The hi tory of the 
Jews, the Greeks, and the Roman"=, the tl1re~ ancient civiliza~ 
tions best known to us, show the different methods of approach 
to tllis great que tion. A referenclum to the citizens of Rome, 
the imperial city that i"uled the world, on the brrmshment of the 
temples of Bacchus, as saloons were then called, notwithstand-

ing their protection of a gocl, resulted · in Rom~ going dry. 
Rome 'vent tlry eu tlte political slogan that the temple of 
Bacchu'S were llerulqum1:e-rs of the demornlization of sonth and 
the white-slave traffie. The sal·oorr . till maintains its ancient 
reputation, and in our time it lrns eliminate none ef its evils~ 
but has added others unknown to the' ancient civilization·. 

Bacchus, a god of great power, was not, I am gfad to say, 
infinite in his attributes nor uniyersal in his jurisdiction. 

B"acchus was a riotous god. Ilis birth was a trage"dy amid 
thunder and lightning. His mother was consumed by the light
ning and immediately on his btrtll departecl to Hades. Hence 
the epithet, fireborn. The orphaned B'acchus was ne\er moth
ered. He was put in charge of Persephone>, the infernal god
des~ crl death, daughter of the Styx and wife of Pluto arnl 
mother of the furie , whose reputation lies chiefly in the fact 
that she was abduded by Piuto and made queen of' Hade~ . His 
nurses hecame insane, and the little kid was changed into a 
ram and brought up in the dark recesses of a cave. When he· 
was grown he became insane and became a hobo. He com
pelied his female worshippers to leave their homes. In their 
frenzy mothers mistook. their children for animals and tore them 
in pieces. The people, and particularly m~thers, opposed his: 
entrance to many ce-untri.es~ Ships that carriedl him had their 
ma ts and oars changed to serpents and Bacchus changed him
self into a lion, and ivy surrounded the ship. The sailorS' were 
seized with madne s and leaped into the sea. Homer calls him 
the ' drunken god." He was the god of the tragic art. In the 
beginning of his career the Graces were his companions. Ti.me 
wrought great changes in his companions, who were Bac.cilantic 
women, raging with madness, in vehement motions, theh· heads 
thrown backward,. with disheveled hair, carrying in their band 
cymbals, swords or erpents. Satyrs and centaurs, mon trosi
ties slightly human in face, brutes in body, were his chums. 
Sac.red to him were poisonous shrubbery, and among anim::i.ls. 
sacred to him were the serpent, tiger, lynx, and panther. The 
expression of his countenance in art is languid and shows a kind 
of dreamy longing, his pead, with a wireath of vine or ivy 
leaves~ somewhat on one side, his attitude is easy, like that of 
a man who is absorbed ill. weet thoughts or slightly intoxicated. 
He is often seen leaning on his companions or riding on ai 
panther or ass, tige1·, or lion. On coins ~e' is represented with 
the horns of a ram or a bull. The ab.ove forceful description 
of Bacchus, as given in the poets of Greece and Rome, and 
taken from the cla sical dictionary is so easy of interpretation 
that I wm not apply it. 

To regulate interstate commerce. What does- "rPgulate" 
mean? It means to pre cribe rules for, and to prescribe rules 
means primarily to restrict. Unrestricted commerce is not. 
regulated. It is free and unrestrained and has no regulation 
whatever. The derivation of the word "regulate" is from 
"rego," which primarily' means to keep straight (a very sug
gestive meaning in connection with this bill). The verb 
"reign" contains the primary meaning and Webster's first 
definitio~ is to possess or exerc!se sovereign power or authority; 
to exercise government as a kmg or emperor; to hold supreme 
power. Webster gives the third meaning to have superior or 
uncontrolled dominion. The first meaning of' regulate in the 
Century•Dictionary is to adjust by rule, meth-0d, or established 
mode, to govern by or subject to certain rule or restrictions. 
To r-egwate a machine i's to adjust the governor so as to restrict 
or confine its movements, to increase or lessen the power as 
occasion demands. To regulate a clock or a watch is to restrict 
its movements by a penduJun1 or compensating spring. Our 
forefathers in making our great Constitution used the word 
" regulate" in its ordinary use. They never intenued to sur
render the right of protecting their descendants from tile 
greatest evil known to man. They- pledged their fortunes as 
wen as their sacred h.onor to gnard the happiness of the people 
and not the interests o:f the saloon and the stillhouse and the 
lawbreal'rnr. Our forefathers, who made. our great Constitution, 
weTe great scholars and used words with great accuracy. They 
used "regulate," in my humble opinfon, to mean that the 
power to restrict interstate commerce was in their hanll to 
be used as the needs of the people reqnired. 

Yoo, yourselV'eg, Senators, gave that interpretation to the· 
word when you prohibited the consignment of liquor to the 
Indian tribes. Later, when the Indian Territory became a part 
of the sovereign State of Oklahoma, the Supremei Court of the 
United States decreed that under your Jaw consignments of 
liquor could not be transported to- that pnrt of Oklahoma 
which was formerly thei Indian Territory. Have not we in 
Tennessee, in om .. father's house, a right to expect that you do 
as weU for us and our children as you do for others?. · We 

' simply ask for equal justice. "\Ve da not ask you to even help 
us execute our anti-liquor laws or delegate tO' us any p.ower 
we do not possess. We simply ask you "to depriye liquors in-
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tended for unlawful purposes of interstate-commerce character, 
and let us deal with such imported liquors as we would with , 
liquors of domestic production intended for the same unlawful 
purposes.'' 

Your laws regulate nitroglycerine and its products. That 
means they restrict-they prescribe conditions. They prohibit 
entirely from the whole Union ab inthe simply because it 
intoxicates, but another intoxicant is said to have the ril?ht 
of way e\en over the so-\ereign power of States and the :Kation 
~tself. I ha\e been myself denied by quarantine the plivilege 
of cros~ing into my own State to my own home because I did 
not haYe with me a health certificate, and I had not been in 
contact with any contagion. Cattle, sheep, horses, hogs, and 
plants of every description are stopped, regardless of loss to 
the owners, because of anticipated disease. To regulate, then, 
is evidently to restrict. It seems that the only commodity 
known to man that can not be restricted is intoxicating liquors. 
If disease of animals and plants constitutes the difference, 
intoxicating liquors are responsible for more diseases of the 
body than all other causes combined and in addition they send 
great multitudes to the madhouse, to suicid~s' graves; they 
destroy the will power, which alone constitutes true manhood. 
They undermine love and destroy homes. This great destroyer, 
the greatest evil known to man, seems to be in the estimation 
of great lawyers the only disease-breeding commodity that can 
ha Ye no restriction put upon it. 

They had trouble in ancient times to regulate this same com· 
modity, personified into Bacchus with such unusual power that 
he o\ercame all restraints by changing men that stood in his 
1wny into fowls, fish, or animals, according to his whim. 1\Iod
eru sovereignty, it seems to me, works the same trick by chang
ing the meaning of very simple words. E-ven statesmen and 
chemists of the United States can't tell what whisky is. In 
my boyhood whisky had no restriction upon -it whate-rer. It 
,was old at 10 cents a gallon anywhere-on the public high
.way, at camp meetings-and any illiterate plowboy could tell 
.what whiskey was. Now that whisky is so di guised with 
Indian hemp, buckeye, mountain ivy, poiFion oak, sulphuric 
acid, chloral, and other poisons, I don't wonder that its defini
tion inyolves problems too complex for great state ·men and 
chemists. 

While our temperance laws in Tennessee are reasonably en
forced in at least 80 per cent of the population and 95 per cent 
of the area, we are greatly hampered by the action of the 
·Federal Government in protecting under the interstate-com
pierce law the shipment of liquor. We do UDt ask the Govern· 
ment to assist us in the enfo:-cement of our temperance laws, 
but we do ask that when the liquor .crosses the State line, that 
it shall become subject to the laws of our own Commonwealth. 
1We do ask that you leave in our hands consignments of liquor 
after they come within our boundaries. The State of Ten
nessee has long passed her majority and is clothed and in her 
right mind. Slle thinks she, on the ground, knows her people 
after more than a century of acquaintance better than the 
General Government can know the~ and asks that her discre
tion on this great question be supreme. She will be wise in the 
use of this discretion. She can discriminate between a proper 
consignment and one that is designed for a lawless purpose. 

Mr. President, it is wrong for this great Government, the 
strongest in the world, to force this Pandora's box: on our 
people. 

Tennessee's yeomanry in the days of the Revolution, at King's 
Mountain, living on parched corn, turned the tide of disaster 
and made this great Government a possibility. Our incom
parable Andrew Jackson, with a Tennessee army at New 
Orleans in the War of 1812, won imperishable glory f9r this 
Nation. In,the Civil War, Tennessee furnished a great army 
_on the side of the Union. The Republican Party of our State, 
largely composed of old Federal soldiers and their descendants, 
haYe united hands and hearts with the old Confederate veterans 
and their descendants, ·who constitute the very backbone of 
'fiemocracy, in support of this bill, and ask you simply to witll· 
'draw your protection from interstate ·~onsignments of liquor. 
iWe simply ask you not to gi\e your protection to that lawless 
gnng who, armed with your license, nullify the laws of the 
great State of Tennessee. Andrew Jackson, of Tennessee, 
twice President of the United States, has some reputation on 
hullification. When lle was your Executive, he did not allow 
your laws to be nullified. We ask you to-day to pas this Ken
yon-Sheppard bill that you, the Senators of the United States 
may not by your votes nullify the laws of the great Common
.wealth of Tennessee, the home of Andrew Jackson. 

In reaching the conclusion that it was easier for people to do 
right without than with saloons Tennesseeans were followll).g 
illustrious precedents. l\lany States of this great· country pre
ceded them in adopting this policy. North Carolina, her mother, 

had set the e.'\:::tmple. Tennesseeans, proud of their ancestry, 
lo\e to follow where her mother leads. 

This body of Senators, the greatest lawgi\ers in history, with 
the cooperation of the other Hou e, preceded us. Every refresh- , 
ment known to man, except intoxicating beverages, can be 
purchased in this Capitol. You said to the ciruized world, by 
excluding liquor from the Capitol of this great country, it is 
easier to be efficient legislators without than with intoxicating 
liquors easily accessible to you. 

If you Senators can do your work better without an easily, 
accessible drink stand, how about indiscreet :youth and the 
great masses of the plain laborers of our country? Tennessee 
congratulates you on this right course in this Capitol and would 
not force upon you a different policy if she could. Is it not 
in good form in this Chamber to quote from Him who is the 
truth, the life, the way of nations as well as individuals, from 
Him who is the author of all good, and whose precepts lie at 
the very foundation of all progressive civilization, on whose 
birth history ptrnts itself, " Do unto others as ye would that 
others do unto you "? If mankind could only even approach 
this ideal, it would sol rn the most complex problems of modern 
civilization, both national and individual. 

Do not protect by your law of interstate commerce those 
who violate our laws. It is wrong to force this upon us. We 
are following your illustrious example, Sena.tors. You taught 
us the way to make it easier to do right. It is wrong to thrust 
us back when we are simply walking in your footsteps. To 
give our State control of consignments of liquor when they1 

cross the State line to within our jurisdiction is no precedent 
for other consignments of other commodities. You yoursel\es 
haye set the example of making liquor different from other 
commodities. You have excluded liquor, and liquor alone, from 
this great Capitol. This in your estimation set it apart as 
different from other commodities. Your method of-taxation has 
set it apart as different from all other commodities. The pro
ducer of liquor is not permitted by law to control or even have 
access to his own product except in the presence of your officers. 
N'o other product of man has such a brand of distrust upon it 
and its producer. It is a positive wrong and a positi\e dis· 1 

courtesy for you by your licenses and your protection of liquor 
to nullify our laws by your method of regulating interstate 
commerce. 1 

Your quarantine stations in protecting the people against con
tagious diseases confine the citizens themselves regardless of 
their conTen.ience, liberties, or comfort, and exclude them from 
access to their own homes and loved ones to prevent disease. 
You are right in this. Liquor kills more people than an wars 
and pestil~nces and famines and earthquakes combined. Yet 
this commodity, more deadly than all diseases combined, has 
right of way into the heart of a sovereiean State in spite of the 
wishes of its people. 

I am greatl:r gratified to-day that I stand on State rights 
with t:µe Senators. of Kansas. Kansas has made a heroic fight 
against the greatest evil known to man. Her leadership thrills 
my soul. I am proud to follow on this, the greatest problem 
of civilization, where Kansas leads. I have not always stood 
with Kansas on State rights. I bear on my body scars, but 
none on my heart, because 50 years ago I differed with Kansas 
on this great question. It is a happy omen that the bill bears 
the j-0int names of Senator KENYON, of Iowa, and Senator 
SHEPPARD, of Texas-North and South standing together for 
State rights. · 

My widowed mother, in sight of the smoke of distilleries, told 
me on her knee that it was wrong to make and sell liquor. I 
never went to a teacher from infancy to my graduation in a 
uniyersity who did not teach me it was wrong to handle, touch, 
or taste liquor. As a soldier boy in my teens I beard the 
general order of Gen. Robert E. Lee read at dress parade that 
liquor brought to his army Rllould be in sealed packages, put in 
charge of the surgeons, and that the se11l should not be broken 
till the wounded were actually on band. It was a sober army 
that made him the most famous commander in history and put 
his statue in Statuary Hall by the side of the Father of His 
Country. l\fy Fatl;l.er i!l heaven was good to me to give me such 
a mother and such teachers and such a commander. I rever· 
ence their memory. 

I have tried as a father, as a grandfather, as a teacher, as a 
citizen to transmit this grent lesson to those who are to come 
after me. I am glad to-day, a a Senator of the United States, 
that I have an opportunity to make a record on this, the 
greatest problem before the civilized world. I am not a lawyer; 
I can not meet the legal arguments of those learned lawyers on 
the other side. I have the greatest respect for their learning 
and ability; I covet to-day their equipment. I can say, and I 
do say, that if the Constitution of the United States stands in 
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the way of this great reform the Constitution ought to be 
changed. 

Pardon me for a personal allusion. I have spent more than 
GO years in a board:inO' chool for boys. _ No man can tell what 
a little carrot-haired, hatchet-heeled boy will de·rnlop into. In 
my boyhood at the Bingham School at the Oaks, in a remote 
part of Orange County, N. C., my roommate, a 12-year-old lad, 
later became the governor of his State. A college friend, Walter 
Clarke, has been for many years and is now chief jnstice of 
North Carolina. Gou has allowed me to live to see my own 
little student boys de>e1op into such a splendid manhood as to 
worthily occupy seat in this Chamber and in the House of 
Representatiyes at the other end of this Capitol. Senator 
Edward Ward Carmack, a former pupil, was an honor to the 
Senate of the United State . He was a genius and a statesman 
and a martyr to the ca u e I represent. 

I have seen others of these little boys later on the supreme 
bench of their State, and many of them learned judges of other 
court . I ha >e seen them wearing Epi copal robes and filling 
great metropolitan pulpits. I ha>e seen them· great authors, 

. presidents, deans and professors in great colleges and univ~rsi
ties and- the headmasters of great schools. I ha>e seen them 
great lawyers, great urgeons and physicans, great oldiers and 
manufacturers, and farmers. I ha ye seen many of them in 
business become millionaires. 

To see these boys make this splendid development, is the lov
liest scene that God and angels look down upon. Such de>elop
ment makes happy fathers and makes a bird sing in mothers' 
hearts. 

Oh ! I wish I could be spared the contemplation of the other 
side that makes the devil and his emissaries rejoice and feel 
that they have come into pos ession of their >ery own. I have 
accompanied them to the madhouse for a living death while still 
in the flesh. I have accompanied them to suicides' gra:re , and 
een them entangled in divorce suits-all love gone. I have seen 

them in dishonor in convict garb, their fathers ashamed and 
.their mothers broken hearted, in each case a tragedy infinitely 
greater than the loss of the Titanic, that brought :in inve tiga.-

, tion from this august body and also fi"om the Parliament of 
England. Liquor did it every time. Having spent my life in 
the rural districts with the knee-breeches boys about me, I, like 
other men, dreamed dreams, but I never once dreamed t!lat my 
name would ever be even considered for this great honor; but 
among those little boys the question of government may have 
been unique and not dignified enough to be e>en mentioued in 
this Chamber. But my conception of the proper function of gov
ernment agrees w-ith Gladstone, the prime minister of England 
and the greatest lawgiver of the last century, that go ~ernment's 
proper function is to make it ea~ier for people to do dght. Ten
ues ee, in three great contests, bas said to you that it is easier 
for her people to do right without than with saloons. No intoxi
cating beverage can now be legally sold in '1.'ennessee. 

I am an oI)timist. The world is getting better every day. I 
saw in my boyhood llquor absolutely without restriction. It 
is now restricted in a thousand ways; I saw gambling untram
meled and indulged in everywhere, even on the public highway. 
It has been driven into ·guarded dens. I saw public betting on 
horse races-now a thing of the past. Lotteries in my boyhood 
used the mails. Their agents were everywhere. Dueling was 
common. A gentleman allowed himself to be punctured by 
bullets into a pepperbox to show that he was brave and a man 
of honor. Senators, America is aroused Qll the liquor question. 
Anglo-Saxons have won every reform that once caught the ear 
of the people. Liquor has got to go. God grant that I may 
help it go. 

The world is stirred on this question. Children now live who 
will have to explain to their children what a saloon was, and 
why their ancestors tolerated such a deadly evil. But for the 
money in>ested in it it would already have been a thing of the 
past. Toleration of the saloon puts Uie dollar abo-ve the man. 

Miss Frances E. Willard, the lo>e)y and charming queen of 
womanhood, has the great honor of a statue in Statuary Hall 
in this Capitol. No honor has e>er been bestowed more worth- _ 
ily. It was her work for temperance that made this bill a possi
bility. In her name and in the name of millions of charming 
white-ribboned women all oyer this great American Nation; in 
the name of the white-ribboned hosts of Tennessee, under the 
leader hip of l\Irs. Silena Holman, a mother and grandmother 
of a noble family, who for years, with womanly dignity and 
charm, has done more than anybody else -in cultivating public 
sentiment in Tennes ee in fa>or of lofty ideals of citizenship, 
and who, if usefulness to her people is the correct measure of 
state manship, is Tennes ee's greatest statesman; in the name 
of all the fathers and grandfathers and mothers and grand
mQthers of this great Nation, who wish a clean environment in 
which to rear their offspring, in whom they ha>e invested their 

very li\es; in the name of all the scboolma ter of America, 
whose greatest ambition in life is to train a citizenshlp worthy 
of this the greatest Nation in hi tory; in the name of all the 
Christian churches of America, who labor nn<l acrifice that all 
the people may ha·rn a right attitude to God and to man; in the 
name of all the boys and girl on whose ideals formecl in youth 
and not on material prosperity, which you have o n-0bly to -
tered, the future glory and u efulness of this great Nation de
pends; in the name of our Father ii;t Heaven, who said that 
righteousness and not material prosperity exalteth a nation. 

When we come to you asking for a ft h, do not give u a 
serpent that sting , that mars, that de troys, who e coil is in 
the stillhouse. [.Applau e in the galleries.] 

The PRESIDENT pro tempore. If applause in the galleries 
be repeated the Chair will certainly direct the Sergeant at 
Arms to clear the galleries. The Chair hopes that the occu
pants of the galleries will con ider that this notice is given in 
the utmost good faith and . sincerity, and that this offen e 
against the rules of the Senate will not be repeated. 

l\lr. GALLINGER. l\Ir. President, after listening to the elo
quent speech of a new Senator I am moYed to make a request, 
which is that by unanimous con ent the rule of the Senate be 
so far suspended that the Senate may ubstitute for considera
tion the bill on the same subje<;.t passed by the House of Ilep
resenta tives for the bill now under consideration. 

l\fr. MARTINE of New Jersey. I object. 
The PRESIDENT pro tempore. The Senator from New Jer

sey objects. 
l\fr: ROO'l'. l\Ir. President; I haye been urged by a gt·eat 

many people, whom I respect -very much to vote for this bill. 
I can not vote for it, however, because I have come to a per
fectly clear and definite conclu ion in my own mind that the 
bill is not within the constitutional power of Congre , and 
with that opinion I can not with self-respect >ote for the bill; 
I can not vote for it consistently with the obligation that I 
ha>e taken to maintain the Constitution. 

Nowadays, sir, when I say that a mea ure which is popular 
and which many of our citizens desire is unconstitutional I 
feel as if I were doing an injury to an old friend and subject
ing that friend to obloquy, to censure, and to possible disa ter; 
but, sir, it is only by observance of the rules of the Constitu
tion that we can maintain· the go>ernment of law as against 
that government of men which means the de truction of indi
vidual liberty. The maintenance of the go>ernment of law, the 
observance of declared principles and rules of action, is far 
more important than the fate of any bill regarding any . spe
cific subject that can be submitted to ongre s; and, sir, I 
can not reconcile it with my idea of what i wise for the coun
try and what is right for a repre entati>e in the Senate to ca t 
a >Ote for a measure which seems to me to be u.ncon titutional 
in order to throw upon the courts the burden of declaring it to 
be unconstitutional. I belie>e, sir, that the effect of pa ing 
this bill-and I understand that it probably will pa s-wilJ be 
that the courts of the United States will have to say that it is 
beyond the constitutional power of Congress. I think they 
will have to say that or tultify themselrn , and when they say 
that they will concentrate upon themsel>e a measure of un
popularity, of public censure, and of public impatience with the 
judicial establishment which we will h:l\e shifted from our 
shoulders when we vote for the bill believing it to be uncon
stitutional. I think I shall be the _better ati :tied to take that 
burden on my own shoulders, and therefore I hall vote against 
the bill, because I think it is not permitted by the Constitution. 

The bill has two sections. The last one is a simple and direct 
section which provides that all intoxicating liquor upon arriv
ing within the boundaries of a State shall be subject to the 
police law-s of the State. I think the friemls of the bill have 
practically conceded that that is not constitutional. I think they 
are right. I do not see how they can a>oid that conclusion. 
Still, in my judgment, it is much the least objectionable of the 
two sections of the bill. 

The other section provides that the shipment or tran porta
tion in any manner or by any means of any intoxicating liquor 
into any State, whether from a foreign country or from any 
other State, is prohibited if the intoxicating liquor-
is intended, by any person interested therein, directly or indirectly, 
or in any manner connected with tbe transaction, to be received, pos
sessed, or kept, or in any manner used, either in the ori!!i.nal package 
or otherwi e, in violation of any law of such State, Territory, or Dis
trict of the United tates, • • • enacted in the exercise of the 
police powers of such State-

And so on. 
.Mr. Pre ident, that provi ion seems to me to be open to a 

number of objections, which I shall.proceed to tate. 
In the fir t place, it undertake to charge the citizens of eyery 

State and the citizens of all foreign countries engaged in corn-
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merce with the United States with a knowledge of all the laws 
of e~rnry other State. I doubt whether we can, by law, charge 
a citizen of the State of Louisiana with knowledge of th.e laws 
of the State of New York. If the effect is not, as a matter of 
law, to charge that knowledge upon the citizens of each State, 
then it is to require what is impossible, that the citizens of 
each State hall become familiar with all the laws and all the 
facts upon which laws operate and receive effect in all the other 
States. If they do not know all the laws and do not know all 
the facts upon which those laws operate, su<:h as the issue of 
licenses, the fulfillment of conditions, and so on, then they ue 
lJenalized for their ignorance by having their contract pro
hibited. 

In the second place, the provision nndertakes to inva~idate 
the contracts of the people of each State by reason of the mten
tion of some one else in regard to future cooouct under the laws 
of other States. The laws of a girnn State require a common 
carrier to accept and carry an invoice of goods. The contract 
is obligatory. The contract is made. But tmder this provision, 
if it is effecti•e at all, the contract is invalidated because some 
one besides the carrier, and it may be some one besides the 
shipper, has an undisclosed intention to violate, after the trans
action of transportation is over, an un1."Ilown law in a different 
State. I do not think it is competent for us to invalidate con
tracts in that way. 

I can not quite agree with the proposition that this law means 
nothing because it carries no penalty. I think the law, if it be 
effecti1e, makes contracts made under it invalid and unenforce
able. 1-'hat is the general rule of law--that a contract made in 
violation of law is an illegal contract, an invalid contract, -0ut
la wed, and incapable of compulsion or of being made the basis 
of remedy in the courts. That rule of law is maintained as 
strictly and as clearly by the Supreme Court of the United 
States as it is in any jurisdiction. 

A third objection to this provision is that it is simply and 
plainly a surrender on the part of the General Government of 
the power of regulating this inter tate commerce and a delega
tion of that power to the goyernment of the State in which the 
transaction ends. 

The Supreme Court has described the origin and the opera
tion of this rule by which the ~overnment of the United States 
is to regulate interstate commerce as being a regulatio~ by the 
Federal Go-vernment of a transaction which can not be regu
lated by the States because the transaction is in part within 
tile jurisdiction of one State and in part within the jurisdic
tion of another State; and this rule, around which our Union 
has been built up, was established to prevent the conflict of 
rules in the State where the transaction begins with rules in 
the State where the transaction ends. 

Sir, I say that the provisions of this first section abandon that 
rule and vest in the State in which the transaction is to end the 
power to regulate and control the transaction. It is not letting 
go of the transaction and leaving it subject to the police power 
of the State. It is letting go of the regulation of that commerce 
and putting it in the hands of the government of the State 
where the transaction ends. 

There would be a different situation, sir, if we were under .. 
taking to legislate about a known 13.w of a State; if we were 
undertaking to say that goods transported into the State o! 
Michigan ih violation of a certain named law of .Michigan 
should be subject to the penalties of that law. 'l'hat is not 
what we do here, however. We make all transportation of this 
article of commerce subject to whate1er laws may be hereafter 
passed by any State. And what is that, sir? . Some States 
undertake to regulate the traffic in liquors by means of. high 
licenses and make it illegal to sell without a license. Some 
undertake to regulate it by local option and make it legal to 
sell in one place and illegal to sell in another. Some prescribe 
the purposes for which the sale may be made and prescribe 
conditions of receiving certificates -0r evidences of authority to 
sell or to buy for the par1;.icula1' purposes. There is a great 
variety of provisions declaring when and how and under what 
circumstances and upon what conditions this traf;fic, the pos
session, the transportation, the sale, and the use of these articles 
shall be lawful. 

The effect of this provision, if it takes effect at all, is that 
each State shall be empowered to say when _and how and under 
what Circumstances and upon what CODditiOilS this liCJ.UOt )l}ay 
be transported into the territory of the Stat~ ~)le Statei;; call. 
do that, because they can say that under any other conditions 
it shall be unlawful. Under this, sir, a State may by law per· 
mit the manufacture of_ distilled si;>irits within its territory 
and by law make it unlawful to have in possession distilled 
spirits manufactured out of its territory. There is no limit 
upon the regulation by evei.'y State of this kind of interstate · 

traffic under the authority conferred by this bill. It is not 
giving up the regulation and allowing police law to take its 
place. It is hall.ding over the power of regulation to the State 
into which the transportation goes. 

Ir. President, one great trouble about this whole subjed 
is that the States themselves have been unwilling to outlaw 
these commodities. We should have a much simpler situation 
if ther~ were a State which made it unlawful to m::mufac1:ure 
or sell or have in possession or use intoxicating liquors. That 
State, so far as it was within its power, would hm·e declared 
that intoxicating liquors were not the subject 'Qf commerce. 
But so long a a State permits them to be manufactured in some 
way and in some places, to be sold in some way and in some 
places, to be held in possession for some purposes, to be used 
for some purposes, so long it still regards these commodities as 
the subjects of commerce. 

What is proposed in this bill is that the Government of the 
United States shall hand oTer to the government of each State 
the I"ight to say how and when and under what condition. 
interstate commerce in these articles of commerce, so treate<l 
and regarded by all the States, shall be had. 

There is .another objection, sir. That is, that this bill does 
not merely hand 01er to the State which is the terminus acl 
quern of this transportation the power to regulate interstate 
commerce within its borders. but it undertakes by Federal 
law to enforce in ea.ch State the laws of the other States. I 
beg Senators to obserrn the real significanee of that. Let 
us say that the State of Iowa, which has stringent laws, is 
empowered by this statute, if it is passed, to declare the cir
cumstances under which beer may be imported from St. Louis 
in the State of .Missouri. If the beer is carried in in accord: 
ance with the laws of the State of Iowa, it is a good transacUon. 
If it is carried in in violation of those laws, with intent to 
sell without a license, with intent to sell in a "dry" town 
rather J;han a " wet" town, with intent to sell for one pur
pose rather than another, then it is a bad transaction, and the 
contract made in the State of Missouri is a 1oid contract, made 
To id by the law of Iowa. 1 

So, siJ.·, we are not merely delegating to th~ legislature of o: 
State the power to regulate interstate commerce within its 
borders, which the Constitution prohibits to the legislatures of 
the States and vests in Congress, we are not merely abdicating 
our authority and refusing the performance of our duty to say,; 
when and how and in what manner this thing shall be done, 
but we are undertaking by Federal law to enforce in the State 
of Missouri the laws of the State of Iowa, by putting UI>OD 
those laws, whatever they m;i.y be, wb.enever they may be en
acted, the imprimatur of Federal authority, and we a.re 
stretching out the arm of Federal power over the State o:fi 
Missouri', to say that no matter what laws she may make, if 
they are in contradiction of the laws of the State of Iowa, the~ 
are void and ineffective. · 

Sir, I should be very glad if there were some way in accord
ance with th~ Constitution in whi~h we could help stop this 
traffic. Public opinion upon the subject has grown very rapidlY., 
within recel).t year~. The time may come, and I shall be glad 
~o see it, whe_ri th~ people of the United States will be ready, 
to act as a whole in the suppression of this traffic. But until 
they are ready, until tllis process of education and enlighten
:r;nent which }las l?een going on in these past years in regard to 
this kind of traffic b.as come to the point where the people of 
the United States, whom we represent and who made the Con· 
stitutio~ that governs us, are ready to act as a whole, we are 
bound to maintain the provisions of that Constitution and to 
perforll! tJ;te duti~s it has imposed upon us; and the people oft 
every State a:\"e bound, in loyalty to their country, to do the 
best they can to enforce their own laws in St1bordination to the 
directions of that Constitution. 

If I may say one thing more, str, the real trouble in the 
enforcement of these laws comes from the fact that they do 
not prohibit this ~raffle. If they did, it would be easy to en .. · 
~orce them. It is- because they make discriminations and allowi' 
the traffic to be legal here t:J::\ongh iUegal there, to be iegal iii.' 
this way though illegal in that way, to be legal upon one condi,., 
dition though illegal upon another, because when a man has 
liquor fu his possession he is entitled to the presumption under 
tJi.e laws of the State that }J.e is going to use it lawfully, that 
it is so difficult to enforce these l~ws. Instead of impressing 
tbe :prohibition upon tb.e traffic in general, everywhere and 
under all circumstances in the Stn.te, they are seeking to trnns""
fer the difficulty of making the discrimination and of enforcing 
discriminating and partial laws from the officers within the 
State to the people of other States througll the prohibition of 
our statutes. 

l\Ir. STONE obtained the fioor. 
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Mr. ·BORAH. I should like to ask the Senator from New 
York a qth: tion before he sit down. 
. The PUESIDENT pro tempore. Doe. the Senator from ::\Ii -

souri yield for that purpose? 
Mr. STO_ TE. I do; for that imrpo. e. 
Mr. BOILUI. I wanted to have the opinion of the Sena tor 

from New York a to whether or not it is within the power of 
Congress, should Congress ee fit to do it, to, absolutely pro
hibit the shipment of liquor in inter tate commerce? 

i\Ir. ROOT. :Mr. President, my impre ion i that it is within 
that power· bnt, of course, it is a ubject which is not up for 
di u ion. and upon which examination might well change my 
Yiew . I ha ·re not examined the ubject. It. is but the general 
irnpre ion ti.lat a lawyer carries on a subject that he has not 
xainined with pecial reference to the particular question. 

.Jly impre ion i that it would be competent for the United 
, 'tates to do that thing. 

~Ir. BORAH. Just one more que tion. If it is within the 
power of Congre s to ab olutely prohibit the shipment of 
liquor in -inter tate commerce, is it not also within tlle power 
of Congre to prohibit the hipment of any part of that com
modity which it may de ignate a a 11articular class? 

.Jir. ROOT. _Tot nece~ arily, Ur. Pre ident. 
i\fr. BORAH. Doe not the whole include the 11art? 
Mr. ROOT. Oh, yes; but the reason why I think Con°Te s 

could prohibit the traffic in alcoholic spirits is the injurious 
effect upon the people of the country, the ame reason that 
operates upon the State in enacting their prohibition laws; and 
that reason is a reason that mu ·t be followed.- You can not . ay 
that Distill.er A may ham his product treated as part of inter
state commerce and Distiller B may not haYe his prouuct 
treated as part of inter tate commerce. You must follow the 
rea on; and you can not hand over to the legislature of a 
State the power to ay what part may be admitted to inter
state commerce and what part may be excluded. 
, 1\Ir. -BORAH. I agree with ·that proposition; but those of 
us who belie'e that Congress is _ not handing it o'er to the 
State, who believe that Congre s has itlenti:tied a particular 
ela ·. of that colll.Dlerce and is 1t elf excluding it from com
merce, have no trouble in arriving at the conclusion that if you 
may exclude the whole you may exclude a part of the whole. 

For instance, if the Senator from Missouri will yield just a 
moment further, in ~entucky a law was passed "to regulate 
the carrying, rno,ing, delivering, tran ferring, or distribution 
of intoxicating liquor in local-option districts." That law pro
hibited it tran portation entirely. The Supreme Court said: 
. Valid as the Kentucky iegislation undoubtedly was as a regulation in 

· respect to intra tate hipments of such al'ticles, it was most obviously 
· ne er an effective enactment in so far as it undertook to regulate inter

state hipments to dry points. 

If a State may absolutely prohibit the hipment of all liquor 
:md all commerce in liquor, may not the Congres of the United 
State baYing the same power witll reference to interstate com
merce, its power being equally plenary, prohibit the shipment 
of all liquo1· in interstate commerce? Has the State any power 
oYer liquor in intrastate shipment that Congress bas not over 
inter tate liquor? · 

}Jr. ROOT. I think it may. Yes; I think it may. I have 
nlready an wered tlle question of the Senator. I have said that 
it is my impre sion that the Government of the United States 
would haYe the power to exclude all intoxicating liquors from 
inter tate commerce. I do not think, however, that it can ex
clude intoxicating liquors from inter tate commerce between 
two particular State . I do not. think it can say that the State 
of Idaho can exclude i:ltoxicating liquors from interstate com
merce beween Idaho and another State. I think Congress itself 
must make the rule. The question whetller the United States 
can exclude all intoxicating liquors from interstate commerce 
mu t depend upon the question whether .intoxicating liquor 
are to be classifieu with flour, vegetables, wheat, the things 
which are neces fli'Y or u eful to life, or whether they can be 
cla ified among the ub tance that are 0 injurious that they 
can be treated like putrid meat, injuriou to health or dangerous 
to life. 
_ If they are to be clas ·Hied on that side, then they mu t be 
excluded, but they must be all excluded. You can not take n 
halfway tep. You must declare them to be injuriou~ to 
henlth and dangerous to life, or that in substance, so th.at they 
will be excluded as a whole. You can not exclude half and let 
in another half, because then you lose the reason in which you 
are ju ·tified in any exclusion. 
: ~Ir. BORAH. I will not delay the Senator from ~Ii. ouri 
further. 

Mr. TO~E. l\Ir. Pre. hlent I want about 15 minutes of the 
time of the ena te to say w bat I bn ve to ay re pecting the 

pending bill. I do not wish to occupy more time than that, 
because I doubt whether it is in the be t good ta te, under the 
circumstances, on an occasion like this, when only three or four 
hour are provided for under the order of the Senate for any 
Senator to occupy a half or a third of t.hat time. I believe 
other Senators should be gh·en a chance briefly to tate thei.r 
views and to offer amendment anu haYe them con ·iuereu. I 
think it is a 11ractice much abu ·ed for Senator., when an order 
such as this is made, with only a hort period for them to spc:ik, 
to defer their opportunity, which might haYe been taken adrnn
tage of on almost any day of many day. preYion ly and to 
exploit their Yiews at great length when the order i operating. 
I shall take but a few moment of the time of tlle Senate, out 
of deference to this view which I have expressed. 

Mr. President, whenever a State determine to deal in a re
strictive way with what is called the "liquor traffic" there are 
ordinarily two principal ways of treating the subject. One of 
these ways is to prohibit the manufacture and sale of intoxicat
ing liquors in the State as a whole, or it mny be to authorize 
municipalities within the State, such a couuties or citie , to 
prohibit the sale of liquors within municipal limit whenever the 
people of any . uch muncipality hall, in ac.,ordnnce with l:nv, 
determine upon that policy; thi latter plan i. commonly known 
as "local option." 

The other usual way of dealing with thi que tion i to regu
late the traffic by statute in tead of prohibiting it. Ordinarily 
when this plan is resorted to the statute proYide for licen ing 
those who engage as retailers in the bu ine . , pre cribing the 
form of the licenses and the terms upon which they may be 
allowed, and fixing penalties for Yiolations of the law. 

Generally speakinO', I have always belieYed that the liquor 
traffic could be best controlled and the be t result obtained, e -
pecially in populous centers, by imposing licen e taxe upon 
those authorized to engage in the busine s, and to subject the 
busine s to statutory and police regulation . I have in my 
State always and consistently opposed the i1oli y of State-wide 
prohibition, believing that it would be practically impo ible to 
effectively enforce a prohibitory law in communitie ; ~ pectally 
in large communities, when in fact the dominant, all-preyailing 
sentiment was hostile to that policy. I have always believed 
that any attempt to force a policy of that kinu on an unwilling 
people would be received sullenly and resentfully, and that it 
"~ould lead ·to constant violations of the law, either covertly or 
openly. I haYe felt that such a situation was calcnlated to 
bring disrespect of law and public authority, and that it would 
lead to more or le s public disorder. Hence, I ~ay, I have 
always maintained, and still believe, that State-wi<le prohibi
tion, especially in populou States like l\li ouri, would not be 
a wise policy for the State to adopt-less wise and le. s effectiye 
than a well-ordered regulatory system. At the same ime I 
have for years con i tently ~upported the policy of o-caHed 
local option-that is, the right of each local commtmity or mu
nicipality to choose for itself whether it wol]ld have prohibition 
or a regulated lice)1sed system within its borders. I ha ye felt 
tbat the policy . to be established in each municipal community, 
whetller the one policy or the other, should l>e buttressed alone 
upon the e:q>re sed will and well-con idered public ..,entiment 
of the community immediately affected, and not upon the will 
or public opinion of some other community. I_ have een noth
ing in the course of my obseryation ancl experience to bnke 
my faith in the soundne s of the e views. 

In 1910 about three year ago, a constitutional amendment 
was pending before the voters of my tate e tabli hing ab o
lute prohibition as the policy of the State, and State wide in 
its operation and effect. I oppo ed the adoption of that amend
ment. In published interviews and in public speeche I de
clared my belief that it would be unwise for more rea ons 
than one to incorporate the propo ed amendment in the con ti
tution of tbe State. The amendment was defeated by a larO'e 
majority. In my addre ses to the people during that campaign I 
said, among other things, that I did not believe that the people 
residing in a so-called "dry" county shot1ld undertake, or be 
authorized by law to ·attempt, to im_po e their tandard of 
morality or habit with respect to the u e of win . and liquor 
upon the people of another county where a totally different 
public · sentiment o'n that subject · iweva iled; and thu t qually 
would I suppose the right, or ctaim of right, of people re iding 
in a so-called "wet" county imposing their standard upon· the 
people of some other county haviuO' a totally diffei.· nt yiew and 
desiring a ·totally different policy. I contended · that al~ this 
should be left to the people of each e1 arate municipality, and 
that that would be infinitely better in every way tlian the 
plan proposed by the · tllen pending constitutional amendment. 
During that · campairn I conver ·ed with · ores of Mi!::, onri 
elector , living in di·y counties, ,,,·ho told rue that in the main 
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they concurred in my -riew of the subject. They said that in 
their own counties they were, for various reasons, strenuously 
opposed to licensing or authorizing by law the carrying on of a 
liquor-selling business, but that if the people in other counties 
o.r sections held a different view they were willing for that 
people to settle that question for themselrns. Undoubtedly 
that was the attitude pf large numbers of men who voted 
against the adoption of the constitutional amendment for State-
wide prohibition. · 

Kow, 1\fr. President, I am receiving numerous letters from 
gentlemen for whom I ha-re high respect, scattered over my 
State, reminding me of the position I took in the prohibition 
campaign of 1910, and with which they sympathized, asking 
me whether under my view of this whole subject, as often ex
pressed, I did not think that I ought to support the bill now 
before the Senate. Frankly, I think I ought to support it, and 
I intend to vote for it. 

Under the law as it now stands a State has the power to 
regulate the liquor traffic when it is carried on wholly within 
the State. For example, a State can by law forbid the ship
ment of liquors intended for sale from a point within the State 
to another point within the State which would be within so
called "dry" territory, and the State can, within this limita
tion, prescribe such penalties and devise such remedies as may 
be deemed necessary to punish or prevent a violation of the law. 
The State can control the business as long as the business is 
confined wholly to the State. But under the Federal law a 
citize'n of one State may ship liquors into another State, and 
the consignment can not be interfered with by State authority 
while in transit nor until it is actually delivered into the pos
session of the consignee at the point of destination, and this 
even though the point of destination may be within dry terri
tory. In other words, the State could, if it desired, forbid a 
liquor merchant in St. Louis, :Mo., shipping a package of 
intoxicating liquors intended for sale to a dry county in that 
State; but a citizen of East St. Louis, Ill., could ship the same 
consignment to the same person at the same place without 
incurring the penalties of the Missouri statute and without 
fear of having the· cargo interrupted or interfered with until 
it had been actually deliYered to the· consignee. 

This would give to the outside shipper an advantage over the 
inside shipper, and at the same time would put the people arnl 
authorities of the dry county at a disadvantage in dealing with 
the outside shipper that they would not be subject to in deal
ing with the inside shipper. It seems to me to be both fair 
and right that whenever the people of a county of my State, 
upon mature deliberation, adopt the policy of local option 
they are as much entitled to protection againsf- men outside of 
Missouri who have no respect for the law or public policy 
goyerning the community, as they are entitled to be protected 
against men li"\ing within the State who might wantonly in
trude them elves and trample the law under their feet. 

I think Congress has the constitutional right to so amend laws 
go"terning interstate commerce as to put intoxicating liquors 
outside the pnle of that protection now thrown about them by 
Federal law, and thus subject them, upon arrival, to the law of 
the State to w}lich they are shipped for unlawful use. Aside 
from my conviction that Congress has this constitutional right, 
I feel that the moral strength of the argument is in favor of the 
enactment of such legislation. 

The pending bill, if enacted, would not be a criminal statute; 
it would not create a crime nor prescribe a penalty. It would 
not even forbid a shipment from one State into another. It 
would in effect merely strip these particular commodities of 
their character as articles of interstate commerce, and thus 
withdraw from them the protection the Federal law now throws 
over them against the law and police regulations of the State. 
It would merely put the shipper outside of Missouri or Iowa or 
Arkansas upon a level, that is upon terms of equality, so far as 
State law and regulation go, with the shipper within the Stat·~. 
I confess I am unable to see that any essential principle of 
sound constitutional law or any just claim of public or private 
right would be violated by the enactment of a statute of this 
character. 

Such a law would not be nolative of the Federal Constitution, 
but it would better enable the State to enforce its own internal 
policy, and thus at the same time promote that comity that 
ought in such cases and within proper limits to prevail between 
the States and the General Government. 

It is a settled doctrine now that each State, acting in its 
sovereign capacity, can, generally speaking, establish its own 
internal policy with respect to the manufacture and sale of 
intoxicants, and I can see no good reason, founded either in 
morals or public or private right, why the Federal Government 
should enact or perpetuate laws that militate against the asse;·- · 
tion of the e. tablished public policy of the local sovereignty. 

XLIX-184 

With respect to prohibition I ha-re never belie1ed in the wisdom 
of a policy too extreme or drastic. 

I have already said I have opposed State-wide prohibition 
in Missouri; but also I have favored local option. Mr. i;>resi
dent, the liquor traffic has been brought into disrepute by abuse. 
Doggeries, joints, bootleggers-men who run their business 
without regard to public decency or public opinion-are the 
men who arouse, and justly arouse, a sentiment against the 
whole traffic that leads on to absolute prohibition. l\1en e1eu 
of broad-minded and liberal views, who believe in the largest 
personal liberty consistent with public decency and order, halt 
when they see shameful things, and they will not tolerate situa~ 
tions that the moral sense of mankind condemn as bad and in
defensible. Men engaged in the liquor traffic should them
selves purge the business of disreputable establishments and 
practices, and should themselves ha-re high regard for the law 
and public opinion. Otherwise they need not be surprised to 
see public sentiment against the business grow and spread in 
every direction. Personally I believe in the large t measure of 
liberty in personal habit and conduct consonant with public 
order; but that, l\Ir. President, is about the limit of personal 
liberty. 

License to do something according to law does not confer lib
erty upon the licensee to do something else in violation of law. 
I am a· strenuous advocate of personal liberty. I <lo not like 
the idea of any other man or set of men telling me ·what I shall 
drink or eat or wear or think. With respect to all these I not 
only prefer but I insist upon the right to follow my own judg
ment. This is fundamental. I resent any pretense of right put 
forward by any other man to regulate my personal habits so 
long as my habits are decent, orderly, and lawful. If one mru1 
does not desire wine at his table or to indulge in a social drink, 
that is his privilege. I would not dare to question the wisdom 
of what he does in this behalf for his own guidance. On the 
·contrary, I would say he ought . best to know his own limita
tions and what is good for bilnself; and in any event I would 
insist that he should be left free to determine all such ques
tions for himself. But if another prefers to serve wine at bis 
board or to indulge in a social libation, I am equally unwilling 
that any spirit or policy of intolerance should circumscribe his 
right. 

Generally speaking, I believe in a broad view of this ques
tion, and in liberality of conduct and opinion with respect to it. 
Nevertheless the regulation of the liquor traffic is inevitable 
and necessary. How it shall be regulated is a question eacll 
State should determine for itself, and I think the Federal GoT
ernment, instead of putting any serious obstacle in the way, 
should cooperate with the State in this behalf. With respect 
to this matter I have nothing to do \Yith the local policy of 
other States; but with re pect to .Missouri, being long a citizen 
of that Commonwealth, I have not only an immediate interest 
in the subject but I ham a right to express to my fellow citi
zens the opinions I hold as to what will best promote the general 
welfare of that great sovereignty. The people of l\Iissouri may 
or may not follow my advice, and the people of your seYeral 
States may or may not follow your advice, but when the people 
of our several States speak we should all of us accept the "Ver
dict. Salus populi suprema lex esto is the motto of my State. 

1\lr. President, with this I close what I haYe to say on this 
subject. In many of its aspects it is a most interesting subject 
o' more or less wide import, and it would require more time 
than I have taken to elaborate it if I felt disposed to enter 
upon the discussion with the idea of amplifying it at length. 
However, I am satisfied to state within the briefest possible 
compass, as r have attempted to do, some of the reasons that 
influence my judgment and will determine my course in sup
porting this measure, and leave it at that. 

Mr. GALLINGER obtained the :floor. 
l\Ir. SHEPP ARD. Mr. President--
The PRESIDING OFFICER (l\1r. BRANDEGEE in the chair)°. 

Does the Senator from New Hampshire yield to the Senator 
from Texas? 

1\fr. GALLINGER. I yield to the Senator from Texas. 
Mr. SHEPPARD. I want to renew the request that the rules 

be so far suspended that House bill 17593 be substituted for the 
pending bill. 

Mr. MARTINE of New Jersey. I object. 
The PRESIDING OFFICER. Objection is made. 
Mr. GALLINGER. Mr. President, the State that I in part 

represent had on its statute books for a great many years a 
prohibition law, but, through the influence and active work of 
the liquor interests of New Hampshire, that law was repealed a 
few years ago, and a local-option law took its place. Under 
that local-option law it was a question for the people of the 
se-reral cities and towns to determine for themselves by a Yote 
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at fated times whether 01· not liquor should be permi"tted under ing liquor if they are misbranded or if they are impure; but 
license to be sold in those municipalities. A very large propor- it i. based upon the proposition that they are impure and upon 
tion of the State voted against licensing the traffic, when imme- tlle propo ition that they are misbranded, a:s the law says, and 
tliateJy the cities and towns tll.at Yoted in favor of license when they are mishrandecI that constitutes an attempt to per
flooded the nonlicense towns with liquor to an extent that be- p-etra:te a fraud upon the people to whom they are to be trans
crune a scandal. '.I'he result was that the New Hampshire Leg- ported'; and the courts have recognized that distinction. 
isla ture,. at its earliest opportunity,, passed a law preventing the Ur. GALLINGER. Ur. President-·-
sending of liquor- into those no-license communities. !fr. POINDEXTER. I should like to ask the Senator from 

The action of New Hampshire in that particular is \ecy sirnl- . Utah merely one question. 
Iar to what is proposed in this btn; that is to- say, this bill pro- ' llr. GALLii~GIDR. I hn:rn but a few moments' time, but I 
poses that the States that prohibit the selling of liquo-r shall yfeld for a question. 
not be invaded by the States that do not prohibit it and which, Ur. POINDEXTER I understand the Senator· from Utah-
for gain, send liquor into prohibition territory. I [[Ill not personally clear as to the position he takes in. that 

::\lr. President, I am not even going to suggest whether or not rega1~d-to contend that Congress would not have the power 
this bill is constitutionalr because I am not a constitutional to prohibit interstate shipments of intoxicating liquors unless 
Ir. ~er; but a -rery distinguished member of the legal profe~- tn.ey were mi branded. 
sion has made a: suggestion to me that impressed me, and I Mr. SUTHERLAND. No. ~fr. President--
want to put it in the form of an interrogatory to the Senator .Mr. POINDEXTER. In other words, does the Senator con-
from Utah [Mr. SUTHERLAND), WhO! is recognized as on~ of tlle. tend that Congress has not the :power to prohibit the shipping 
bet lawyers in this body. It is this: Is it not a fact that the of into::ticating liquo.rs simply as such? 
power of Congress to regulate interstate commerce carries with Ur. SUTHERLi\...ND. Mr. President, I undertook in the 
it the power to define what shall constitute an interstate trans,. f E t t t tI h 
action and at what noint the transaction ceases to be interstate? course 0 my remar rs 0 s a e txac Y w at my position about 

J,' that was. lll the first pla<:e, I undertook to. show that that 
I ask that question. question w:as not involved in this case. I further undertook to-

:Mr. SUTHERL~"'D. Na, Mr .. President; as: the question is show that I had no doubt, whenever liquors should be sub
put, I will say not. Will the Senator let me have the paper stantially outlawed by tile people of the United States, that 
from which he is reading? Co:ngl'ess. then could forbid their transportation; bat I had: 

l\11'. GALLINGER. Certainly. some doubt as to the power until that had been done,, and prur-
Mr. SUTHERLAND. The l.atte1· part of the question is "' :it tkularly s°' long as it continued by its other laws to recognize 

;what point the transaction ceases to be interstate"? Congress liquors: as legitimate articles of commerce. 
can not declare a thing to be not interstate which is interstate Ur. POINDEXTER. I think it i& involved in the bill. 
any moire than it can declare that a white man is a black man. Mr GALLINGER I p ·d t I 

Mr. GALLD.~GER. The question refers to interstate com- • · • ... r, resi en • am to occupy but a f ew 
merce. The word "commerce .. was left out. minutes, and I will hasten, S<J. us to give wey ro other friends 

of the bill. I have no- doubt in my own mind that Con.,.ress in 
1\fr. SUTIIERLAl~. Well, "interstate commerce." It its plenary power can declare intoxicating liquors deh·imental to 

amounts to the same thing. 
Ur. GALLINGER. Will the Senator answer directly the- the public health nnd public m01mls and can keep tha.t com

modity out of interstate commerce for that reason~ 
question? That is all L desire the Senator to do. 1 will read Tbe Senator from Utah, Mr. President, in his very eloquent 
the question again: address compared the Constitntion to a ffaming word which 

Is it not a fact that the power of Congress to regulate interstate . the 
commerce carries with it the power to define what shall constitute an turned In all directions to protect tree of life. Mr·. Pi:esi
interstate transaction and at what point the transaction ceases to be dent~ it seems to me we are invoking the Constitution of the 
interstate commerce? . United States to-day to perfonn the: functions: o-! a :flaming 

:Mr. SUTHERLAl~. Within limits, perhaps, yes, l\1r. Presi- sword turning in all directiong to protect the most destructive, 
dent; but if I were to give a categorical answer to the question the most disastroUS', and the most terrible curse of our age and 
I should say no, because what constitutes an interstate transac- civilization; and it is worth while for ug to take a Httle risk 
tion is to be determined by the nature of the transaction itself. about this matter; it is worth while for us even though there . 
As I have already said, Congress can not say that a white man is a difference of opinion as to th~ constitutionality of this 
is a blaek man, when he obviously is not; and interstate trans- proposed: law, to test it in the com:ts. if: necessa.ry, so a:s to have 
portntian, of its own nature, begins when the article is deliv- the matter settled once and for all. If there is any ground for 
ered to the carrier and ends when the carrier has deli:rered it believing thnt the law is unconstitutional, the liquor- interests 
to the consignee. of this country, who are strongr wealthy, resourceful, and arro-

~1r. GALLINGER. Well, Mr. President, I think the Senator ga.nt,_ will see that it goes to the courts for determination. 
from Utah will be omewhat troubled to sustuin that position There is no doubt nbout that. They will see to it that the 
in Tiew of our legisfation in the pure-food law. I called the Const:itution. shall not he- violated at then: expense; and no 
Senator's attention a little while age> to the fact that, under effort on thei:r part will be withheld to have this law decJared 
the pure-food law, we did prohibit interstate commeree in cer- un.cQnStitntionul: but if, per-chance, ~Ir. President, it shall prove· 
tain articles, and the Senator said, "Yes; impure articles," and to be a constitutional law, I submit to thei Senate and' to the 
cited tainted meats ::rs an mustration, but the law goes much country that the- work we shall do to-day Jn passing the bill 
further than that, and I want to read one section of ft: will have been work well performed, anct the Senate will deserve 

SEc. 10. That any article of food, dr°:g• or I!Qrroc that Is adulterated the' gr:ttitude and applause of snch of our peop.Ie· as believe that 
or misbran-Oed within the mea.nin~ of this act, and fs being tranS],)orted the liquor interests ought ta be restricted in. eveey po sible, 
from one> State, Territory, Dtstr1ct, or insular. possesston to· another· le!?al, and constitutional manner. 
fo1r sale or, having been transported, remains unloaded, unsold, or in. ~ 
original' unbroken packageg, or if it be sold or offered for sale in the I have asked twice- to-day, Mr. President, to h::rre the bill 
Distriet of Columbia or the- Territories, or insular possessions o~ the th t d th H -.# R nta-+~ ,,,. cr tu d l t 

n1ted State • 01· it it be imported fram; a foreign; cormtry for saie; or it a pa se er ouse uL eprese .wve<> on ~a r ay .. as .-a 
it is intended fo1· export to a. foreign country, shall be liable to be pro- bilI simil:1r in its' general terms tcr the' bill under eonsfderntion
ceeded against in any distriet court of the United Stateg within the acted upon at the presen:t time-. Unfortunately, under the ruies 
district where the same is found, and seized for eonfiscation Ily a proeess of the Semite_ that can not be- crone· to-day except by unanimous 
of libel for condemnation. And. if such a.rticle- is· co:ridemned as being r 

adulterated or misbranded, or of a poisonous or deleterious character, consent. The fanior Senator f:eom Term> [Mr. SB:El'rARI>J lrn 
within the meaning of this act, the same shall be disposed of by made a similar- request, and in eacl'l instance· objection Ila been: 
d stru:etion or sa.Je1 a!f the said court may dfrect,. nn<f the p·roceeds made So there is nothing left for us to do to-da:y but to pn s: 
thereo1, ir sold, Jess; the legal easts a:nd charges, shall be paid into. the a ci~n~e b1·n and ""'bmit th:n"- :for the consrueration and the-TreaSUl'Y ot the United States. 0-e.u.u.1. "'u u 

~lr. President,. that applies to d£uog. which. are clefinedi to be jndgment ot tiie ·other House of Congress: 
ti \(>w the standard as. established by the Phm'macopreia ef the L am of opinion. ·at the present moment that when the YOte 
United States ~md othel'. well-h-nown medical publications; it eomes upon. the bill wbiclt is now under consfderatiou I shall 
<lPtiUes to the misbranding or the adulteration of certain ru:ti- offer the· b,Pl tl'lat has come from the ?ouse· of ITepres~tatrv~ 
des, so that we halt those under. the- pure•food law, eon:fiscate as a. substitute. for the Senate_ bill If I do. so, I shall ~er rt in 
them condemn them.. and sell. them.. No" r want to ask. tile the hope and the beIIe:f that it TI:ill moLe· fakely be.come. a. la.w 
Senatm; if that sectioh doesi not contrav~e the' cl-aim that the . tllan :i1i we- send the Senrrte bill.to t.!1e House as. a epa1·at~ and 
nwment an. ru:ticle enters intoo inter.state"commerce- it can not independent. measure_ aouclled rn diffel;ent language from that 
be- :urestoo and disposed of accOTdmg. to the law o:f the State;. which is employed iTh tlle Hou e bill ~ • 
thru brukill"" interstate commerce· t6' that extent?. M};~ :President,, l d0i not linow how :fax the. Consb.tuhoo. of the. 

:\fir. SU'rTIEltLA;.~D. :llr: P1resideDt. I have made n& sueh Unitedi States may pre.vent the inclividual State from oem"" v1:0-
c aim a.nil ne: such suggestion What I .hav~ said is that we-,. tectetl frcnn: interstate: business iu the- cn.1'1'1U"'e. o:f into.xicaLing 
u:uder the smne 1.'1.w, might step Ure trang};lortatlon. ot inro~ ·cat-· liqu:ors, but l wan.t to mnke one suggestion,. and. then Ji ulll· doJae: 
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Suppose 47 States of the American Union adopted Drohibi

tion laws and the great State of New York alone remained anti
prohibition. Is it conceirnble that those 47 States would allow 
the State of New York to dot its valleys and its hills with 
breweries and distilleries and send broadcast into the 4 7 other 
States a commodity that had been outlawed by those 47 States? 
I apprehend that if that situation ever could be brought about 
the people of the United States would find a speedy way to pro
tect themselves from the sale and use of intoxicating drinks 
that had been brought into their communities from the one 
State that had refused to adopt the laws that the 47 other 
States had enacted. 

So I say to-day that if any State in the American Union, rep
resenting the majority sentiment of the people of that State, 
sees fit to legislate outlawing the liquor traffic, it has a right 
to demand that it be protected by the Constitution and the laws 
of the United States from having that law nullified by the 
interstate transportation of liquor from other States into that 
community; and I shall esteem it one of the special privileges 
that has come to me as a l\Iember of this great body to vote to 
protect those communities against what I deem, and what they 
deem, to be a great wrong, against which they ought to be 
protected. · 

I trust and I believe, Mr. President, that this great body, 
always desirous of promoting the best interests of the people of 
our country, will to-day register its verdict in a manner that 
will be fully understood and that will not be liable to misin
terpretation-a verdict in favor of restraining this disastrous 
and demoralizing traffic in intoxicants to the least possible 
limits. 

I have reason to believe, and I rejoice in the fact, that the 
Yerdict of the Senate will be such as to bring joy and happiness 
to thousands and thousands of homes and to millions of people 
in all parts of our country, many of whom are to-day in trial, 
tribulation, and sorrow because of the evils and the disastrous 
results of the sale and use of intoxicating liquor. 

l\Ir. BORAH. Mr. President, manifestly at this late hour it 
is impossible to discuss the bill before us at length. I am 
going, therefore, to confine myself to very general statements. 
While this is not a desirable way to discuss constitutional 
questions, I am compelled through want of time to do so. 

l\1y object in the first place was to discuss principally the sec
ond section of the bill. I do not believe the second section of 
the bill is constitutional. I believe it establishes a different 
rule and involves a different principle from · that which is in
volved in the first section, and it was my purpose to state 
why I entertain that \iew. I shall not do so, however, in 
yiew of the fact that I understand the parties in charge of 
the bill are going to offer as a substitute for this bill the one 
that passed the house known as the Webb bill, and which is in 
effect the first section of this bill. 

Assuming that probably the substitute will prevail, I am 
not going to take time to state why it seems to me the second 
section is inhibited by the provisions of the Constitution. l 
could not and shall not \ote for this section in any event
entertaining the view which I do as to its unconstitutionality, 
But I want to say, while I am on my feet, just a word in 
regard to the first section, and why I think in a general way · 
it ,is not subject to the inhibition of the Constitution. It may 
not be and perhaps it is not wholly free from doubt, but I 
think the doubt should be resolved in favor of the bill in view 
of the fact that it promotes wholesome legislation. In fact if 
it were not for certain decisions of the Supreme Court I might 
have arrived at a conclusion that it would also be unconsti
tutional. But in view of those decisions I feel constrained 
to resolve any doubt I entertain in favor of the bill. 

This section provides : 
'I.'hat the shipment or transportation in any manner or by any means 

whatsoever of any splt·ituous, vinous, malted, fermented, or other intoxi
cating liquor of anr kind, including beer, ale, or wine, from one State, 
Territory, or Dlstnct of the United States, or place noncontiguous to 
but subject to the jurisdiction thereof{ into any other State, Territory, 
or District of the United States, or p ace noncontiguous to but subject 
to the jurisdiction thereof, or from any foreign country into any State, 
Territory,- or District of the United States, or place noncontiguous to 
but subject to the jurisdiction thereof, which said spirituous, vinous, 
malted, fermented, or other intoxicating liquor is intended, by any per
son interested therein, directly or indirectly~ or in any manner con
nected with the transaction, to be received, possessed, or kept, or in 
any manner used, either in the original package or otherwise, in viola
tion of any law of such State, Terrlto1·y, or District of the United 
States, or place noncontiguous to but subject to the jurisdiction thereof, 
enacted in the exercise of the police powers of such State, Territory, or 
District of the United States, or place noncontiguous to but subject to 
the jurisdiction thereof, is he1·eby prohibited. 

As I view it, Mr. President, Congress sees fit by this act to 
take a certain commodity, impressed with a certain quality or 
condition, and put it in a class by itself, and itself fix absolutely 

the rule for the carrying of that commodity or for its prohi
bition. 

In my opinion, Congress has the power to say that no liquor 
shall be shipped or passed through the chanels of interstate 
trade if Congress sees fit to do so. I do not agree with the 
proposition that it is necessary to see how high public opinion 
shall rise in order that we may exercise that power or that our 
possession of it is dependent upon that fact. 

I understood the Senator from Utah [Mr. SUTHERLAND] to 
say that if the time should come when the people almost uni
veTsally came to the conclusion that this ought to be done, we 
would then have the power to prohibit the shipment of liquor in 
interstate trade. I do not think I am mistaken about what 
he said. In my opinion, that would have nothing to do with 
the power of· Congress to pass the law; neither would it ex
tend, amplify, or limit the provision of the Constitution itself. 
If we have the power under the Constitution it is because of 
the provisions of the Constitution and not because of public 
opinion. 

If, for any reason, substantial and basic, Congress concludes 
that any article of commerce in its shipment through channels 
of interstate trade is inimical to the public interests, Congress 
may prohibit its shipment. If it is an article or commodity 
which can fairly be said to be injurious to public morals to 
the welfare of society, Congress may take it out of the channels 
of interstate trade. It occurs to me that that proposition has 
been pretty well settled; and instead of relying upon original 
argument, I want to cite, as I can only have time to cite, a few: 
extracts from one opinion. 

In the Lottery case it was said, referring to the decisions 
which were there reviewed : 

They also :>how that the power to regulate commerce amonl!.' the 
several States Is vested in Congress as absolutely as it would be- in a 
single government. having in its constitution the same restrictions on 
the exercise of the power as are found in the Constitution of the 
United States. 

Further on they say : 
If lottery traffic, carried on through interstate commerce, ls a matter 

of which Congress may take cognizance and over which its power may be 
exerted, can it be possible that it must tolerate the traffic and simply 
regulate the manner in which it may be carried on? Or may not Con
gress, for the protection of the people of all the States and under the 
power to regulate interstate commerce, devise such means, within the 
scope of the Constitution and not _prohibited by it, as will drive that 
traffic out of commerce among the States? 

If Congress comes to the conclusion that the shipment of 
liquor in interstate commerce, to be used in violation of the laws 
of the State, is inimical to the morals and the interests of the 
people of the United States, may not Congress take that particu
lar class of commodities and inhibit its transportation in inter
state comm·erce? l\Iay not Congress take into consideration in 
establishing a rule that the commodity is on its errand of law 
violation? l\Iay not Congress say, and with substantial reason 
say, we think any commodity which is being used in violation 
of law ought not to pass through the channels of interstate trade? 
Congress does not ha•e to say that, but in determining the im· 
moral and injurious effect of shipping a comm·odity, may not 
Congress take into consideration in addition to the general bane
ful effect of liquor that this particular liquor is being taken 
through the channels of interstate trade for the purpose of 
violating the law of a State? 

The court says, further : 
If a State, when considering legislation for the suppression of lotteries 

within its own limits, may properly take into view the evils that in· 
here in the raising of money in that mode, why may not Congress, in
vested with the power to regulate commerce among the several States 
provide that such commerce shall not be polluted by the carrying of 
lottery tickets from one State to another? In this connection it must 
not be forgotten that the power of Congress to regulate commerce 
among the States is plenary, is complete in itself, and is subject to no 
limitations except such as may be found in the Constitution. What 
provision in that instrument can be regarded as limiting the exercise 
of the power granted? What clause can be cited which, in any degree, 
countenances the suggestion that one may, of right, carry or cause to 
be carried from one State to another that which will harm the public 
morals? 

What pro\ision of the Constitution has been pointed out to 
us or what principle is found in that instrument which protects 
a man in or gives him the right to ship liquor into a State in 
Yiolation of the laws of that State? What inherent right be
longs to an individual to take an article of commerce and to send 
it in violation of law among a certain community or among a 
certain people? Is it unconstitutional for Congress to say that 
we belie\e it tends to good morals and the public welfare that 
the laws of the States be obeyed and we will not furnish aid in 
their violation? 

We can not think of any clause of that instrument that could pos
sibly be invoked by those who assert their right to send lottery tickets 
from State to State except the one providing that no person shall be 
deprived of his liberty without due process of law. We have said that 
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the liberty protected by the Constitution embraces the t·ight to be free 
in the enjoyment of one's faculties, "to be free to use them in all law
ful ways ; to live and work where he will; to earn his livelihood by 
any lawful calling; to pursue any livelihood or avocation. and for that 
purpo to enter into all contracts that may be proper." But surely 
it wtll not be said to be a part of anyone's liberty, as rec()gnized by the 
supreme law o1 the lilnd, that be ball be allowed to introduce into 
rommerce among the States an element that will be confessedly inju
rious to the public morals. 

It ·was said by the Senator from New York, in distinguishing 
this proposition, that we could a.bsolutely prohibit the shipment 
of liquor of all kinds ; but it was his opinion, as I understood 
bis argument, tha.t we could not take a part of that commodity 
which was being shlpped under certain conditions and for cer
tain purposes and single it out. 

Mr. President, we ti.x the rule in this act of Congress. Con
gress do~s not leave it to the Sates to ti.x the rule. Congress 
fixes the rule, and says that whenever liquor is being shipped 
in vioJai::io~ of the law of a State, it itself declares that it shall 
be prohibited. In other words, it establishes the rule, although 
the operation of the rule depends upon certain conditions. 
:When those conditions exist, the rule operates and applies to 
all shipments coming within that rule. Congress itself, how
eTer, selects the condition which must exist, and Congress classi
fies the commodity and Congress itself establishes the rule. -

As a State may, f~r the purpose of guarding the -morals of its 
own people, forbid all sales of lottery tickets within its limits, so 
Congress, for the purpose of guarding the people of the United States 
against the "widespread pestilence of lotteries," and to protect the 
commerce which concerns all the States may prohibit the carrying 
o1 lottery tickets from one State to another.. In legislating upon the 
subject of the traffic in lottery tickets, as carried on through interstate 
commerce. Congress only supplemented the action of those States
perbaps all of them-which, for the protection -0f the public morals, 
prohibit the drawing of lotteries, as well as the sale or circulation of 
lottery tickets within their respective limits. 

Congress was confessedly here, as stated by the learned 
justice, simply supplementing and making effective that which 
the States in their respective capacities had undertaken to do, 
but which they were unable to do. They could prohibit the 
shipping of lottery tickets within their own boundaries; they 
could drive them from commerce within the State; but they 
were unable to take them out of commerce as between the 
States. Therefore Congress proceeded to do that which the 
States -could not do-supplement their action and make them 
contraband of commerce in the territory of the United States 
as an entirety. 

May not we, therefore, in view of the way in which liquor 
is regarded, the evil consequences which flow from its use, 
the misery and crime which follow its consumption, take that 
article and prohibit it from interstate commerce, not only in 
its entirety, but to such an extent as in our judgment we think 
will promote the public morals? 

In regulating commerce, are we limited to the exercise of 
this power in its fullest extent or not at all? If we may pro
hibit entirely, may we not prohibit partly? May we not exer
cise our judgment as to what will interfere with the morals of 
the people and what will not? It seems to me that having the 
power in its completeness, we may exercise it in its fullness, 
or we may limit our exercise. 

It said, in effect, that it would not pennit the declared policy <>f the 
States, which sought to protect their people against the mischiefs o! 
the lottery business, to be overthrown or disregarded by the agency of 
interstate commerce. We should hesitate long before adjudging that an 
evil of such appalling character, carried on through interstate com
merce, can not be met and crushed by the only power competent fo that 
end. 

And finally : 
It ts a. kind of traffic which no one can be entitled to pursue as o! 

right. 
I undertake to say that it has been established too long in 

this country to be contradicted that the traffic in liquor is not 
one that a man can have as a matter of absolute right. From 
the time the article " issues from the coiled copper-colored worm 
in the distillery until it empties into the hell of death, dis
honor, and crime" it is regulated and controlled. No man 
can deal in it as a matter of absolute right. He can do so 
only as either we, the Congress of the United States, when it 
is interstate commerce, or as the States, when it is intrastate 
commerce, say he may deal with it. He can not deal with it 
with unrestraint, be can not begin to deal with it other than 
as the public may by law decide is safe. It is looked upon as 
a baneful, injurious, exceptional commodity, and any man who 
sells must do so by permission. We may suy that he may not 
send it through interstate con:unerce at all, or we may say he may 
send it upon certain terms or conditions, and it is not for the 
citizens to quest ion the limitation which we put. upon that net, 
which he has no right, except by our consent, to do at all. 

:Mr. KE...~YON. Mr. Pre ident, a bill was passed in the House 
known as the Webb bill. An attempt has been made to substi
tute that bill to-day for what is commonly known as the Ken· 

yon-Sheppard bill. That has not been succe sful, but a motion 
will be made by the Senator from New Hampshire [Mr. GAL
LINGER] to strike out all after the enacting clause and insert in 
lieu thereof the words of the Webb bill. I v ry much hope 
that that motion IIlllY prevail. 

The PRESIDE.i.~T pro tempore. The hour of Go clock having 
arrived, under' the unanimous-eonsent agreement the time has 
arrived for voting upon the bill and amendments which may 
be offered thereto. . 

Mr. GALLINGER. Mr. President, I move to strike out all 
after the enacting clause and to substitute House bill 17593. 

Mr. PAYNTER. Mr. President--
The PRESIDENT pro tempore. The Senator from New 

Hampshire moves to strike out all after the enacting clause 
and in.sert what will be read. 

Mr. PAYNTER. l\Iay I rise to a point of order? 
The PRESIDENT pro tempore. The Senator may, of course. 
Mr. PAYNTER. I would like very mach t-0 have the Chair 

direct that the order under which we are proceeding shall be 
read and determine whether or not we have any right to take 
any action at all at this time. 

The PRESIDENT pro tempore. The motion that is made is 
simply to amend the bill. It is not for the purpose of substi
tuting the House bill. 

Mr. PAYNTER. I understand that, but is it proper for me 
to make an inquiry of the Ohair with reference to the effect 
of the order? 

The PRESIDENT pro tempore. Undoubtedly. 
Mr. PAYNTER. That is what I am doing. I call the atten

tion of the Chair to the language of the order. 
The PRESID~T pro tempore. The Chair will have the 

order read. 
Ir. PAYNTER. I do not urge my view about it at all I 

simply want the Chair to expre its opinion. 
The PRESIDENT pro tempore. Tbe Secretary will reacl the 

order. 
The Secretary read as follows: 
It is agreed by unanimous consent that on Monday, February 10 1913 

at 3 ~'cl<?Ck P: m., the bill (S. 4043) to prohibit interstate commerce ~ 
intoxicating liquors in certain cases be taken up for consideration not 
to interfere ith appropriation bills, and that the vote be taken oh all 
amendments pendirig and amendments to be offered and upon the bill 
itself not later than the hour of 6 o'clock on that day. 

The PRESIDENT pro tempore. The bill before the Senate 
has an amendment which was reported by the Judiciary om
mittee. That is the pending amendment. The Senn.tor from 
New Hampshire [Mr. GALLINGER] now offers a distinct amend
ment. 

Mr. PAYNTER. I have not made myself understood, ~Ir. 
President. I was trying to ascertain from the Chair whether 
when the rule provi<les that the bill and amendment shall b~ 
voted upon not later than 6 o'clock, we can proceed after that 
hour. 

The PRESIDENT pro tempore. The Chair would undoubt
edly construe the order to mean that the Senate shall begin to 
vote at 6 o'clock. It would be impracticable to do otherwise. 

Mr. GALLINGER. Let my amendment be read. 
The PRESIDENT pro tempore. The Senator from New 

Hampshire moves to strike out all after the enacting clause nnd 
to insert as a substitute the language which will now be rea<l. to 
the Senate by the Secretary. 

The SECllETABY. It is proposed to strike out all after the en
actjn.g clause of the bill and to insert: 

That the shipment or transportation, in any manner or by any means 
whatsoever, ot any spirituous, vinous, malted, fermented, or other intoxi
cating liquor of any kind from one State, Territory, or District of the 
United States, or place noncontiguous to but subject to the jurisdic
tion thereof, into any other State, Territory, or District of the United 
States, or plac~ noncontiguous to but subject to the jurisdiction 
thereof, or from any foreign country Into any State, Territory, or Dis
trict of the United States, or place nonc-0ntiguous to but subject to 
the jurisdiction thereof, which said spirituous, vinous, malted, fer
mented, or other int()xicating liquor ls intended, by any p1!rson inter
ested therein, to be recelved, po sessed, sold, or in any Dlfillller used! 
either in the original package or otherwise, in violation of any law ox: 
such State, Territory, or District of the United States, or place non~ 
e<>ntlguous to but subject to the jurisdiction thereof, is hereby pro
hibited. 

Mr. 0 GORMAN. Mr. President, I offer. an amendment to the 
amendment offered by the Senator from New Hampshire. 

Mr. CLARKE of .Arkansas. Mr. President, I make the point 
of order that no substitute provision can be entertained until 
the friends of the original bill have had an opportunity to per
fect it. The amendment proposed by the Committee on the 
Judiciary, it seems to me, would be the pending amendment. 
For myself, I think that is the only constitutional and effective 
way to deal with this question. If I had supposed that any 
such movement as this would tnke place it would have been 
m-;-- duty, holding the views I do, to have submitted my rea ns 
for believing that the amenclment proposed by the Judiciary_ 
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Committee is the only effective way in whkh this g:reat que.s
tion can be dealt with. 

I make the point of order now that we .are entitled to a vote 
upon the proposition to amend the original bill before a coun
ter proposit ion that goes to the life of 1t can be submitted to 
the Senate. 

·Mr. GALLINGER. Under om· rules it is clearly in the prov
ince of the Senate to amend either the original bill or the sub
stitute. They are to be considered as separate questions. 

The PRESIDENT pro tempore. The Chair will state that 
the view taken by the Senator from Arkansas is correct and 
does not confiict with the view expressed by ·the Senator from 
New Hampshire. The Chair was going to submit to the Senate 
first amendments to the original proposition. It is proper, how
ever, that the substitute and amendments the1·eto should be 
submitted to the Senale, but not voted upon until after the 
friends of the original measure have had an opportunity to 
perfect the same. After that has been done, the frienus of the 
substitute will have a like opportunity to perfect that measure, 
and when each has been perfected by its friends the Senate 
wlll be in a position to judge and choose between the two. 
Upon that suggestion the Chair will .state that the first qu~s
tion will 'be upon the mnendment now pending, reported by the 
Judiciary Committee, to the original bill. 

Mr. O'GORMAN. Let the amendment I offered to the amend
ment of the Senator from New Ha.mpshir~ be read. 

The PRESIDENT p:ro tempore. The Secretary will read the 
amendment which has been offered by the Senator from New 
York to the substitute. 

The SNCRETARY. Tt ii:! prope.sed to add at the end of the 
amendment offered by the Senator from New Hampshire the 
following words : 

But nothing in this act shall be construed to f.orbid the interstate 
shipment of liquors herein defined into any State, Territory, or Dis
trict where the same are intended 'for sacramental purposes, or for 
the personal use of the owner or consignee thereof, or ·for the members 
of his family. 

The PRESIDENT pro tempo re. The question now is llpon the 
amendment reported by the Judiciary Committee. 

Mr. HITCHCOCK. I should like to inquire whether it would 
oe proper at this time for me to offer an aIDendment to the 
hill, to follow the amendment of the committee. 

The PRESIDENT pro tempore. 1t can now be received and 
read for .information. If it were an amendment to that a:mend
~ent, it would be now in order, but if it is a substantive amend
ment it will be voted upon afterwards. 

Mr . .HITCHCOCK. It is to be added to the amendment of 
the committee. 

The PRESIDENT pro tempore. It will be in order after 
that amendment has been acted upon by the Senate. The Sec
retary will read the amendment reported by the Judiciary Com
.mittee. 

The SECRETARY. The committee report1 _on page 2, line 12, filter 
tile word " prohibited," to strike out me semicolon and the 
remainder of the bill and to insert a new section, to be known 
as section 2, to read as follows: 

smc. 2. That all fermented, distilled, or other intoxicating liquors or 
liquids transported into any !3tate or Territory, or remaining therein 
far use, consumption, sale, 01; storage therein, shall, upon arrival within 
the bounaaries qf such State or Territory and befor~ (1.ellvery to -the 
consignee, be subject to th~ operation and eftect of the laws of sneh 
State or Territory enacted in the exercise of its l"eserved police powers, 
to the same ex.tent and in the same manner as though such liquids or · 
liquors had be-en produced fn such State ol' Territory, and shal.J not be 
exempt therefrom by reason of being introduced therein in original 
packages or otherwise. 

The PRESIDENT pro tempore. The Chair will inquir~ of 
the Senator from Nebraska whether th~ amendment proposed by 
him proposes to change the amendment of the committee -0r is 
simply to add to it? 

Mr. HITCHCOCK. It will b.e an addition to that paragraph, 
and it would somewhat change it. I think it is an amendment 
properly to it. 

The PRESIDENT pro tempore. That being :so, the Secretar.r 
will read that first. 

The SECRETARY. It is proposed to add at tli~ end <>f section 
'2 reported by the committee the following proviso·: 

Provided, howevet·_. That nothing in this net shall be heia. or construed 
to render illegal or subject to State contr-01 the interstate shipment o:! 
ilqu ors or liquids above d-eseribed into any State or Tertitory to an 
individual for his personal or family use. 

Mr. McCUl\IBER. I do not know that I hen:rd that distinctly 
and oorrect1y. I ask that it be read again, so that .I mny under
stand whether it allows shipments into another State for the 
personal use of a drunkard or a -minor. 

The PRESIDENT pro tempore. The Secretary win again 
read the amendment to the amendment. 

The Secretary again read Mr. HrTcHcocK's amendment to the 
amendment. 

The PRESIDE:ll.nr pro tempore. The question is upon the 
adoptian of the amendment offered by the Senator from Ne
braska [Mr. HITCHCOCK] to the amendment reported by the 
Judiciary Committee. 

The amendment to the amendment was rejected. 
The PRESIDEXT pro tempore. The question recurs upon 

the adoption of the ftmendment reported by the Judieiru.·y Com
mittee. 

Mr. 1\IcGUMBER. I offer the followlug amendment, to he 
inserted after the enacting clause, without taking anything from 
the bill. 

The PRESIDENT pro tempore. That would not now be in 
order. It will be subsequently in order, but unless it is an 
amelldment ·to the pending amendment it would not now be in 
order. 

Mr. MoCUMBER. It is an amendment to the pending amend
ment. 

The PRESIDE..~T pro tem_pore. The Senator stated that it 
was to come in after the enacting clause. The Chair does not 
know what it is. The Secretary will read the amendment to 
the amendment. , 

Mr. McCUMBER. Let it came in prior, then, to section 2 of 
the bill. 

The PRESIDENT _pro tempore. That will be in order later, 
but it is not an amendment to the pending amendment. The 
Chair is of the opinion that it is an independent amendment 
and not an amendment to the pending amendment. It will be 
in order after the pending amendment has been acted upon. 

llr. CULBERSON. I ask thn.t the amendment may be read. 
The PRESIDENT pro tempore. The Secretary will read the 

amendment submitted by the Senator from North Dakota. 
The Secretary read as follows : 
That all fermented, distilled, or other intoxicating liquors or liquids, 

being commodities in their nature dangerous to public health and good 
morals, their shipment from -one State, Territory. or the District of 
Columbia into another State, 'l'erritory, or th~ District o! Columbia 1S 
hereby authorized and allowed 'Only on condition that their interstate.I.. 
commerce character shall cease immediately upon their arrive.I within 
the bounda:ctes of the State, Territory, or the District of Columbia to 
which they are consigned ; and they shall tnereupon be divested of thelr 
interstate-commerce character. · 

The PRESIDENT pro tempore. The Chair will state tha-t i:£ 
the Senator moves that as a substitute for the pending amend~ 
ment it will n-0w be in order. 

l\Ir. McCUMBER. I do not intend it ~s a substitute, but I 
want to have it inserted in c-0nnection with thB amendment -0t 
the committee. 

The PRESIDE~1T pro tempore. It will be in order after the 
amendment of the committee has been acted upon. The ques· 
tion is on agreeing to the amendment reported by the Judiciary; 
Committee which has been read to the Senate . 

l\Ir. CLARKE Qf Arkansas. On that I ask for the yeas and 
nays. 

The yeas and nays were ordered. 
Mr. GALLINGER. tr will ask that the amendment be again 

stated. I think there is a misapprehension about it. 
The PRESIDENT pro tempore. The amendment will be 

again read. 
The SECRETARY. On page 2, beginning in line 12, after the 

word _,, prohibited," the Committee on the Judiciary report to 
strike out the semicolon ~nd the remainder of the bill and to 
insert: 

SEC. 2. That all fermented, distilled, or other intoxicating liquors or 
liquids transported into any State or Territory, or remui:ning therein for 
use, consumption, sale, or storage therein, shall, upon arrival within the 
boundaries o.f such State or Territory and before delivery to the eon,,~ 
s1gnee, be subject to the operation and elfeet of th~ laws of .such State 
or Territory enacted in the exercise of its reserved police powers, to the 
same extent and in the same manner as though such liquias or liquors 
had been produced in such State or Territory, and shall not be exempt 
therefrom by reason of being introduced therein .in original packages or 
otherwise. 

The PRESIDENT pro tempore. The question is upon the 
n.doptian of this amendment and the yeas and nays were 
ordered thereon. · 

l\1r. S1'0NE. That is the committee amendment. 
The PRESIDENT pro tempure. It is the -amendment re

ported by the Jud,iciary Do.mmittee. The Secretary will prg. 
ceea to call the roll. 

The Secretary proceeded to call the roll. . 1 

Mr. BRAlH~lDY (Whe.\l hj.s .name was called). I transfer mt .. 
pair with the Senato:f ~rom ;(ndiana [Mr. KERN] to the senior 
Senator from Pen.Q.sylvani~ [Mr. PENROSE] and vote '-' nay...11 

.Mr. CHILTON (when his :name was ealled) . :t. have a gen
eral pair with tjle .Senator .from Illinois [Mr. -CuLLoM]. I un .. 
derstand from him, hoWevert that he is for this bill and he has 
given me permission to "vDfe. .I ~ote "yea," 
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~Ir. S3HTH of l\licbigan (when his name was called). I have 
a pair with the junior Senator from Missouri [Mr. REED]. In 
his absence I transfer that pair to the junior Senator from New 
l\lexico [Mr. FALL] and vote. I vote "yea." 

Mr. CHILTON (when l\Ir. WATSON'S name was called). My 
colleague [Mr. WATSON] has a general pair with the senior Sen
ator from New Jersey [Mr. BRIGGS]. If my colleague were 
present, he "ould yote " yea." 

l\Ir. WILLIAMS (when bis name was called). I vote "yea." 
To explain my vote I will state that I have a pair with the 
Senator from Pennsylvania [Mr. PENROSE], but I transfer that 
pair to the Senator from Indiana [l\Ir. KERN]. Therefore I 
voted "yea." 

'l'he roll call was concluded. 
.i\Ir. FOSTER (after ha1ing 1oted in the negative). I wish 

to inquire if the junior Senator from Wyoming [l\lr. WARREN] 
has voted. 

The PRESIDENT pro tempore. The Chair is informed that 
he has not voted. 

l\Ir. E'OSTER Not knowing how that Senator would vote on 
this question and having a general pair with him, I withdraw 
iny vote. 
. l\Ir. HITCHCOCK. I will state that the junior Senator from 
Indiana [Mr. KERN] is absent on public business. 

Mr. STONE. l desire to state that my colleague [l\Ir. REED] 
is ab ent, and detained by reason of serious illness in hi~ 
family. · 

Tl.le result was announced-yeas Gl, nays 23, as follows: 

A burst 
Bacon 
Bourne 
Brady 
Bristow 
Brown 
Bryan 
Chamberlain 
Chilton 
Clapp 

YEAS-61. 
Dixon 
Fletcher 
Gardner 
Gore 
Gronna 
Guggenheim 
Hitchcock 
Jackson 
Johnson, Mc. 
Johnston, Ala. 
Jones 
Kavanaugh 
Kenyon 

Lodge 
Mccumber 
McLean 
Martin, Va. 
Myers 
Nelson 
New lands 
Oliver 
Overman 
Perkins 
Poindexter 

Smith, Md. 
Smith, Mich. 
Smith, S. C . . 
Stone 
Swanson 
Thomas 
'.rhornton 
Tillman 
Townsend 
Webb 
Wetmore 
Williams 
Works 

question of its consistency or inconsistency is not a parlia
mentary question. 

l\fr. STONE. But it is well enough to call the attention ot 
the Senate to it. 

l\fr. l\IcCUMBER. I should like to have the amendment 
again read. 

The PRESIDE~ pro tcmpore. The Secretary will again 
read the amendment. · 

The SECRET.A.RY. After the enacting clause it is proposed to 
insert: 

That all fermented, distilled, or other intoxicating liquors or liquids 
being commodities in their nature dangerous to public health and "'Ood 
morals, their shipment from one State, Territory, or the District of 
Columbia into another State, Terrftory, or the District of Columbia is 
hereby authorized and allowed only on condition that their interstate· 
commerce character shall cease immediately upon their arrival within 
the boundaries of the State, Territory, or the District of Columbia to 
~hich they are consigned, and they shall thereupon be divested of their 
mterstate-commerce character. 

The PRESIDENT pro tempore. The question is upon the 
adoption of the amendment. 

Mr. WILLIAMS. I wish to ask the Senator a question. I 
think the Senator has forgotten or pretermitted something. 
This would not prevent any liquor being sold to Porto Rico? 

The PRESIDENT pro tempore. The Chair is unable to hear 
the Senator from Mississippi or to decide whether he is in 
order. 

l\lr. WILLI.AMS. I was merely suggesting the propriety of 
an amendment to the amendment of the Senator from North 
Dakota. 

The PRESIDE~"T pro tempore: The question is upon the 
adoption of the amendment ju t read, to be inserted as an 
independent section. 

The amendment was rejected. 
Mr. O'GORl\IAN. I offer at this time the amendment which 

I send to the desk. 
The PRESIDENT pro tempore. Is the amendment offered to 

the original bill? 
l\lr. O'GORMAN. Yes. 
The PRESIDEXT pro tempore. The amendment will be 

stated. 
The SECRETARY. It is proposed to amend by adding at the en<] 

of the bill the following: 

Clark, Wyo. 
Clarke, Ark. 
Crawford 
Culberson 
Cummins 
Curtis 

La Ii ollette 
Lea 
Lippitt 

Richardson 
Sheppard 
Simmons 
Smith, Ariz. 
Smith, Ga. 

NAYS-23. 
' But nothing in this act shall be construed to forbid the interstate 

sh.ipment of liquors herei!1 defined into any State, Territory, or Dis
trict where the same are rntended for sacramental purposes or for the 
personal use of the owner or consignee thereof or for the members of 
his family. 

Bankhead 
Borah 
Bradley 
Brandegee 
Rurnham 
Burton 

Catron 
C1·ane 
Dillingham 
du Pont 
Gallinger 
Gamble 

Martine, N. J. 
O'Gorman 
Owen 
Page 
Paynter 
Percy 

NOT VOTI.KG-11. 

romerene 
Root 
Smoot 
Stephenson 
Sutherland 

B · s Foster Penrose Warren 
c~;~fgm Kern Reed Watson 
l!'all Massey Shively 

So the amenument of the committee was agreed to. 
.Mr . .KE:NTON. Mr. President, I desire to offer an amend

ment to section 1 of the bill. Is that now in order? 
The PRESID])NT pro tempore. It is. 
l\Ir. McCUl\lBEil. I should like to ask if my amendment is 

not now in order? 
'Ihe PRESIDENT pro tempore. The Chair was about to 

call attention to the fact that the amendment offered by the 
Senator fl'om North Dakota is first in order, unless the amend
ment offered by the Senator from Iowa is an amendment to 
that. 

Mr. KENYON. It is not. 
· 'lhe PRESIDENT pro tempore. The Chair understands it 
is not. Then, the amendment now pending is the one offered 
by the Senator from North Dakota [1\Ir. l\IcCUMBER], which 
will be read. 

~Ir. CRAWFORD. I ask that it be read. 
~Ir. WILLIA.MS. I sh,onld like to have the amendment again 

read. 
The PRESIDE~TT pro tempore. The amendment will be 

again read. The Chair has just directed that it be read. 
Mr. l\IcCUMBER. I should like to ask the Chair to state 

that tlle amendment i intended to be inserted after the enact
ing clause and before the J!emainder of the amendment. 

The PRESIDENT pro tempore. As a distinct section. The 
proposition is to insert as a distinct section the amendment 
now to be read, without interfering with tile other Darts of the 
bill. 

Mr. STONE. Mr. President, if it is a proper parliamentary 
inquiry-and I doubt it-I hould like the hair to state 
whether the amendment now proposed would not, in substance, 
displace the amendment of the committee just agreed to? 

The PRESIDENT pro tempore. It is perfectly competent 
for the Senate to adopt an independent amendment, and the 

The PRESIDE.NT pro tempore. The question is on the adop
tion of the amendment just offered by the Senator from New 
York as an independent section to the original bill. 

1\fr. O'GORl\IAN. I ask for the yeas and nays. 
The yeas and nays were ordered. 
l\fr. OWEN. Let the amendment be again stated. 
The PRESIDE.NT pro tempore. The amendment will be 

again read . 
The Secretary again read the amendment proposed by Mr. 

O'GORM.A.N. 
Mr. McCUl\IBER. A parliamentary inquiry, Mr. President. · 
The PRESIDENT pro tempore. The Senator will state it. 
Mr . .McCU.MBER. Is not that exactly the same amendment 

whicli was offered by the Senator from Nebraska [Mr. HITcH
cocK] and voted down? 

The PRESIDENT pro tempore. It is not. 
:M:r. LODGE. This is offered to the House bill, as I under

stand. 
The PRESIDENT pro tempore. It is not the same amend

ment in words. 
Mr. CLARKE of Arkansas. Mr. P1·esident, I want to submit 

anotp.er point ~fter the Chair has disposed of that one. I did 
not intend to interrupt the Chatr. 

The PRESIDENT pro tempore. The Chair has disposed of it. 
Mr. CLARKE of Arkansas. I make the point of order that 

the amenc1ment is not germane to any provision of the bill, 
since neither the bill nor the amendment proposed by the Judi
ciary Committee deals with the question of transmitting liquor 
in inter tate commerce, but simply to divest a certain com
modity of that character at the pleasure of the several States 
of the Union. It does not undertake to exclude by the exercise 
of national power liquor intended for any use, but leaves that 
matter exclusively to be determined by the States after the 
liquor shall have reached the State boundaries. I therefore 
make the point of order that the amendment is not germane to 
the pro-visions to which it is sought to be added as an amend· 
ment. 

1\!r. O"GOilllA.N. l\Ir. Pre ident, if everyone were to con
strne the amendment offered by the Senate committee as the 
Senator from .Arkansas [1\lr. CLARKE] construes it, there would 
be no. need for this amendment, but others will not construe it 
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as the Senator from Arkansns construes it. Therefore I urge 
the necessity of the amendment. 

Mr. GALLINGER. Regular order, Mr. President. 
l\Ir. O'GORMAN. Those who violate this lnw--
1\lr. GALLINGER. Regular order! 
Mr. O'GORl\IAN. Those who advocate this enactment profess 

to throw no restriction upon the personal use of intoxicants. 
I want that to be declared by the statute. 

The PRESIDENT pro tempore. Under the rule, the point of 
order made that a certain amendment is not germane must be 
submitted to the Senate; it is not a question for the decision 
of the Chair. The Chair will, therefore, submit to the Senate 
the question of whether or not the amendment is germane. Is 
the amendment submitted by the Senator from New York ger
mane to the bill? [Putting the question.] The Chair is in 
doubt. 

Mr. O'GORl\-IAN. I ask for the yeas and nays, Mr. President. 
Tl.le yeas and nays were ordered, and the Secretary pro

ceeded to call the roll. 
Mr. CHILTON (when his name was called)'. I again an

nounce my pair with the senior Senator from Illinois [Mr. 
CULLOM] and withhold my vote. 

Mr. FOSTER (when his name was called)'. I again an· 
nounce my pair with the Senator from Wyoming [Mr. W AB.BEN]. 
I will state that, if I were permitted to vote, I should vote 
"yea." 

.Mr. CHILTON (when Mr. WATSON'S name was called)". My 
colleague [Mr. WATSON] is paired with the senior Senator from 
New Jersey [Mr. BRIGGS]. - I do not know how. my colleague 
.would Tote on this question if he were present. 

.Mr. WILLIAMS (when his name was called)". Upon this 
particuln.r matter, not knowing how either the Senator from 
Pennsylrnnia [Mr. PE!\"'l?OSE] or the Senator from Indiana [Mr. 
KERN] would vote if they were present, I shall observe myfair 
with the Senator from Pennsylvania [Mr. PENROSE]. I he 
were present and I were privileged to 1ote, I should vote "no.'' 

The roll call was concluded. 
The result was announced-yeas 41 nays 41, as follows' 

YEA8-4L 
Bacon 
Bankhead 
Bradley 
Brandegee 
Burton 
Catron 
Clark, Wyo. 
Crane 
Culberson 
1Dill ingham 
du Pont 

Fletcher O'Gorman 
Gfl.mble Oliver 

fullfc~~~im ~::: 
Johnson, Me. Paynter 
Kavanaugh Percy 
La Follette Perkins 
Lippitt Pomerene 
Lodge Richardson 
McLean Root 
Martine, N. ;r. Smith, Ga. 

Crawford 
Cummins 
Curtis 

NAYS-41. 

Smoot 
Stephenson 
Stone ' 
Sutherland 
Thomas 
«'hornton 
Tillman 
Wetmore 

the Senate to decide, as a point of order, whether or J!Ot it was 
germane. 

The PRESIDENT pro tempore. If the point of order bad 
been submitted without any provision in the rules which re- -
quired its submission to the Senate" it would ha·re been a ques
tion of sustaining the point of order. The rule of the Senate 
simply goes to the extent that instead of the Chair deciding it 
as a point of order it shall be decided by the Senate. The 
question really is whether the point of order is well taken. 

Mr. CLARKE of Arkansas. That is not what the rule says. 
I should be glad if the Chair would have the rule read to the 
Senate. 

The PRESIDENT pro tempore. The Chair will ha rn it read. 
Mr. McCUMBER. Mr. President, I rise to a point of order. 
The PRESIDEl\'T pro tempore. The Senator will state it. 
Mr. McCUMBER. Did not the Chair put to the Senate the 

question, " Is this amendment germane? " 
The PRESIDENT pro tempore. Yes; but the Chair consid· 

ers that--
Mr. McCUMBER. And the vote did not sustain the fact 

that it was germane? 
Mr. GALLINGER. That is right. 
Mr. O'GORMAN. Mr. President, I asked for the yeas and 

nays on the original amendment which I proposed, and that 
seems to be the regular order. 

The PRESIDENT pro tempore. The Chair desires to make 
the final ruling, and then it will be competent to appeal from 
the decision of the Chair if it is thought to be wrong. In the 
opinion of the Chair it was really a submission of the que .... tion 
of the point of order, and in the absence of an afilrmatiYe vote 
it is the opinion of the Chair that the point of order fails. 

Mr. CLARKE of Arkansas. Mr. President, I shall not prose
cute an appeal at this late hour; but I do not want the occasion 
to pass without saying that, if the hour were not so late and 
we were not so anxious to dispose of this matter, I should ask 
the judgment of the Senate on that question. 

The PRESIDE1''T pro tempore. The Chair may be in error, 
but that is the opinion of the Chair. 

Mr. WORKS. Mr. President, the trouble about it, I thin~ 
is not in the present ruling of the Chair, but the fact that the 
question was erroneously put in the beginning. 

The PRESIDENT pro tempore. Possibly that is the case. 
The Chair recognizes that to be so. 

Mr. WORKS. The Chair very clearly stated that the ques
tion was whether or not the amendment was germane, and I 
voted upon that understanding. Now, upon the ruling of the 
Chair, my vote is simply reversed. 

The PRESIDENT pro tempore. In the opinion of the Chair 
it is simply a point of order. ' 

Mr. QRA WFORD. Mr. President--
Mr. STONE, Mr. LODGE, and others. Regular order! 

'Ashmst 
Borah 
Bourne 
Brady 
Bristow 
Brown 
Bryan 
Burnham 
Chamberlain 
Clapp 
Clarke, Ark. 

Dixon 
Gallinger 
Gardner 

Kenyon 
Lea 
McCumbet> 
Martin. Va. 
Myers 
Nelson 

Smith, Ariz. 
Smith, Md. 
Smith, Mich.. 
.Smith, S. C. j 
Swanson , 
q'ownsend 
Webb 

The PRESIDENT pro tempore. The regular order is de
If manded. 

Gore 
Gronna 
Jackson 
Johnston, Ala. 
Jones 

New lands 
Over-man 
Poindexter 
Sheppard 
Simmons 

NOT VOTING-13. 

~~Wfo'n I~~~r f~r~eiy 
Cullom Massey Warren 
Fall Penrose Watson. 

Works 

Willia.ms 

· The PRESIDENT pro tempore. 0.ll the question of the adop
tion of the amendment the yeas are 41 and Ui.e nays are 41, so 
the amendment is not adopted. 
- Mr. SMITH of Ge<;>rgia. Mr. President, the vote was. not 
upon the adoption of the amendment, but upon the question of 
its being germane. 

The PRESIDENT pro tempore. The Chair in stating the re
sult was in error. 

Mr. GALLINGIDR. Regular order! 
l\fr. CULBERSON. l\fr. President, I presume the Seµator 

from New York desires now to present the amendment. 
The PRESIDENT pro tempore. The Cha.ir is of the opinion 

that the question was really upon the point of order, and th~ 
point of order is not sustained upon a tie vote. · 

Mr. CLARKE of Arkansas. Mr. President, in my humble 
opinion that is not the question. The rule provides that upon 
the question of germaneness being raised the proposition shall 
be submitted to the Senate. 

The PRESIDENT pro tempore. Yes. 
- Mr. CLARKE of Arkansas. It would require affirmative 
action of the Chair to decide that an amendment is in order, 
and it would therefore require the affirmative action of the Sen
ate to decide tllat it is germane. 

Mr. STONE. The Chair can not decide the question of ger
maneness, and, therefore, the Chair submitted the question to 

·. 

Mr. CRAWFORD. Has this matter been disposed o1? 
The PRESIDENT pro tempore. The question is on the 

amendment offered by the Senator from New York [Mr. O'GOB· 
MAN). 

Mr. O'GORl\fAN. Upon that I ask for the yeas and nays. 
Mr. HITCHCOCK. Mr. President, the yeas and nays have 

already been ordered on the amendment of the Senator from 
' New York. 

The PRESIDE..:..~T pro tempore. The Senator from Nebraska 
is correct. 

Mr. O'GORMAN. Mr. President, I ask that the Secretary 
again read the amendment for the information of the Senate. 

The PRESIDENT pro tempore. The Secretary will again 
read the amendment. 

Tbe SECRETABY. It is proposed to add at the end of the bill 
the following : 

But nothing ln this act shall be construed to forbid the interstate 
shipment of liquors herein defined into any State, Territory, or Dis· 
trict where the same are intended for sacramental purposes or for 
the personal use of the owner or con.signee thereof or for the members 
Of his family, 

Mr. McCUMBER. Mr. President, is not that subject to 
amendment? 

The PRESIDENT pro tempore. It certainly is. 
Mr. McCU:MBER. I moye to strike out all of the amendment 

after the words "t;;acramental purposes." 
The PRESIDENT pro tempore. The question is on the 

amendment of the Senator from North Dakota to the amend· 
ment proposed by the Senator from New York to strike out all 
of the proposed amendment following the words " sacramental 
purposes." [Putting the question.] ]3y the sound tbe "noes" 
appear to have it. 

Mr. McCUMBER. I ask for the yeas and nays. 
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The PRESIDENT pro tempore. The yeas and nays are 
cn11ed for. 

Mr. 1\lcCUMBER. I withdraw the request. 
The PRESIDENT pro tempore. The Senator from North 

Dnkota withdraws his request for the yeas and nays. The 
amendment to the amendment is rejected. 

The question now is upon the amendment proposed by the 
Senator from New York upon which the yeas and nays have 
been ordered. The Secretary will call the roll. 

The Secretary proceeded to call the roll. 
l\lr. CHILTON (when his name was called). I again an· 

nounce my pair with the senior Senator from Illinois [Mr. 
OLLOM]. Not knowing how he would vote if present, I 

"·ithhold my vote. 
1\lr. FOSTER (when his name was called). I again an· 

nounce the absence of my pair, the senior Senator from Wyo· 
ming [Mr. W ARBEN] and state that if I were at liberty to vote I 
should 'ote "yea." 

.Mr. WILLIAMS (when his name was called). I haye a 
general pair with the senior Senator from Pennsylvania [Mr. 
PENROSE], but I am reliably informed that if he were present he 
would vote " yea." I therefore de ire to vote. I vote "yea." 

The roll call was concluded. 
l\lr. CHA.i\IBERLAIN. I am requested to announce the pair 

of the senior Senator from West Virginia [Mr. WATSON] with 
the senior Senator from New Jersey [l\fr. BRIGas]. 

The result was announced-yeas 31, nays 50, as follows: 
YEAS-31. 

Ra con Guggenheim Martine, N. J". Stephenson 
Bankhead Hitchcock O'Gorman Stone 
Bradley Johnson, Me. Oliver 8=·,; 1 Sutherland 
Brandegee Johnston, Ala. Paynter Thomas 
Burton Kavanaugh Pei· kins Tillman 
Catron La Follette Pomerene Wetmore 
du Pont Lodge Richardson Williams 
Crane McLean Root 

NAYS-50. 
Ashurst Culberson Kenyon Simmons 
Borah Cummins Lea Smith, .Ariz. 
Bourne Curtis Lippitt Smith, Ga . . 
Rrady Dillingham McCumber Smith, Md .. 
flristow Dixon Martin, Va. Smith, Mich: 
Brown Fletcher Myers Smith, S. C. · 
Bryan Gallinger Nelson Swanson 
Burnham Gamble New lands Thornton 
Chamberlain Gardner Overman Townsend 
Clapp Gore Owen Webb 

lark, Wyo. Gronna ~~f'iiderler Works 
Clarke. Ark. Jackson 
<..:rnwford Jones Sheppard 

NOT VOTING-14. 
Briggs Foster Percy Warren 
Chilton Kern Reed Watson. 

nllom Ma-sey Shively 
Fall Penrose Smoot 

So l\lr. O'Go&MAN's amendment was rejecteu. 
Mr. KENYON. Mr. President, I offered an amendment prior 

to the amendment of the Senator from New York [Mr. O'Go:&· 
MANJ, which I ask to have stated. 

The PRESIDENT pro tempore. The amendment will now be 
read. 

TI.le SECRETARY. On page 2, lines 3, 4, and 5, it is proposed to 
strike out the words " by any person interested therein, directly 
or inclirectl;Y, or in any manner connected with the transaction," 
and to insert in lieu thereof the following: " Either by the con
signor or consignee, or the agent of either thereof." 

The PRESIDENT pro tempore. The question is upon the 
adoption of the amendment of the Senator from Iowa. 

Mr. STONE. I should like to hrn·e the section read as it is 
proposed to be amended. 

The PRESIDENT pro tempore. The section as proposed to 
be amended will be read. 

The Secretary read as follows : 
Be it enacted, etc., That the shipment or transportation in any man

ner or by any means whatsoever of any spirituous, vinous, malted, fer
mented, or other intoxicating liquor ot any kind, including beer, ale, 
or wine, from one State, Territory, or District of the United States, or 
place noncontiguous to but subject to the jurisdiction thereof, into any 
other State, Territory, or District of the United States, or place non
contiguous to but subject to the juNsdiction thereof, or .from any for
eign country into any State, Territory, or District of the United States, 
or place noncontiguous to but subject to the jurisdiction thereof, which 
said spirituous, vinous, malted, fermented, or other intoxicating liquor 
Is intended, either by the consignor or consignee, or the agent of either 
thereof, to be received, possessed, or kept, oi· in f.UIY manner used, either 
.In the original package or otherwise, in violation of any law of such 
State, Territory, or District of the United States, or place noncontiguous 
to but subject to the jurisdiction thereof, enacted in the exercise of the 
police powers of such State, Territory, or District of the United States, 
or place noncontiguous to but subject to the jurisdiction thereof, is 
hereby prohibited. 

The PRESIDENT pro tempore. The question is upon the 
adoption of the amendment offered by the Senator from Iowa 
to strike out and insert as read by the Secretary. 

The amendment was agreed to. · 

-. .""" .. 

Mr. KENYON. Mr. President, I offer the amendment which 
I send to the desk, to be known as section 3. 

The PRESIDENT pro tempore. The proposed amendment 
will be stated. 

The SECRETARY. It is proposed to add a new section at the 
end of the bill, as follows: 

SEC. 3. This act shall be in full force and effect on and after the 
1st day of July, 1913. J. 

The PRESIDENT pro tempore. The question is upon the 
adoption of the amendment just read. 

The amendment was agreed to. 
The PRESIDENT pro tempore. If there be no further 

amendments to the original bill, the substitute is now before 
tpe Senate, with the amendment which has been offered to it. 
The Cl}air understands that the amendment voted upon the 
original bill is identical with this, and therefore it will not be 
submitted to the Senate. · The question is upon the adoption 
of the_ substitute offered by the Senator from New Hampshire 
[Mr. GALLINGER] to strike out all after the enacting clause 
and insert fu lieu thereof the language of the amendment which 
has been already read. It will be read again if desired. The 
question is upon the adoption of the amendment to strike out 
e.nd insert. 

The amendment was agreed to. 
The PRESIDEh~T pro tempore. If there a re no further 

amendments to be offered as in Committee of the Whole tile 
bi!l will be reported to the Senate. ' 

The bill was reported to the Senate as amended, and the 
amendment was concurred in. 

The bill was ordered to be engrossed for a third reading, 
read the· third time, and passed. 

On motion of Mr. GALLINGER, the title was amended o as to 
read: "A bill divesting intoxicating liquors of their interstate 
character in certain cases." 

The bill as passed by the Senate is as follows: 
A bill (S. 4043) divesting intoxicating liquors of their inter. tate 

character in certain cases. 
Be it enacted, etc., That the shipment or transportation in any man

ner or by any means whatsoever of any spirituous, vinous malted 
fermented, or other intoxicating liquor of any kind from oiic State' 
Territory, or District of the United States, or place noncontiguous to 
but subject to the jurisdiction thereof, into any other State, Ter-ritory 
or District of the United States, or place noncontiguous to but subject 
to the jurisdiction thereof, or from any foreign country into any State 
Territory, or District of the nlted States, or place noncontiiroous to 
but subject to the jurisdiction thereof, which said spirituous 0 vinous 
malted, fermented, or other intoxicating liquor is intended by 'any per~ 
son interested therein to be received, possessed, sold, or in any manner 
used either in the original package or otherwise in violation of any law 
of snch State, Territoi·y, or District of the United States, or place non
contiguous to but subject to the jurisdiction thereof, is hereby prohibited. 

l\lr. GALLINGER. I move that the Senate adjourn. 
The motion was agreed to; and (at 6 o'clock and 58 minntes 

p. m) the Senate adjourned until to-morrow, Tuesday, Febru
ary U, 1913, at 12 o'clock meridian. 

HOUSE OF REPRESENTATIVES. 
MONDAY, Februa1·y 10, 1913. 

The House met at 10.30 o'clock a. m. 
The Chaplain, Ilev. Henry N. Couden, D. D., offered the fol-

lowing prayer : · 
Almightly Father, author and finisher of our faith, renew 

our confidence in TI.lee that we may go forward with unfalter
ing footsteps to the work of the_hour, with an increasing con
sciousness of Thy presence to uphold, sustain, and guide us in 
right thinking and in right living, that we n;iay walk worthy 
of the vocation whereunto we are called. In the spirit of the 
Christ. .Amen. 

The Journal of the proceedings of yesterday was read and 
appro1ed. 

AAIERICAN Ihl:PORTERS OF MANILA HEMP. 

M~·. HARDWICK. Mr .. Speaker, I desire to pre ent a privi
leged resolution. 

Mr. BOOHER. l\Ir. Speaker--
The SPEAKER. For what purpose does the gentleman from 

l\Iissouri [Mr. BOOHER] rise? 
.Mr. BOOHER. To cnll the attention of the Speaker to the 

fact that there are 20 Members of Congress in this IIall, and 
therefore 1'. make a point of no quorum . 

The SPEAKER. Will the gentleman withhold it until we 
get through with these routine matters? 

l\.(r. HARDWICK. l\Ir. Speaker, I ·move to discharge the 
Committee on Ways and Means from the further consideration 
of House resolution 779, which I send to the Clerk's desk, and 
ask that the House do P3:SS th~ same. 

The SPEAKER. The gentleman from Georgia [l\Ir. HARD
WICK] mo1es to discharge tile Committee on Ways and l\leans 
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